
 

 

91. Sir David Keene, at [25]-[26], drew the very clear distinction between the full 
objectively assessed needs figure; and the policy on, housing requirement figure fixed 
by the Local Plan.  In considering the first bullet point in paragraph 47 of the NPPF, 
which of course expressly concerns plan-making, he said: 

“…  The words in [the first bullet point of paragraph 47], ‘as 
far as consistent with the policies set out in the Framework’ 
remind one that the Framework is to be read as a whole, but 
their specific role in that sub-paragraph seems to me to be 
related to the approach to be adopted in producing the Local 
Plan.  If one looks at what is said in that sub-paragraph, it is 
advising local planning authorities: 

‘to ensure that their Local Plan meets the full, objectively 
assessed needs for market and affordable housing in the 
housing market area, as far as is consistent with the 
policies set out in this Framework.’ 

That qualification contained in the last clause quoted is not 
qualifying housing needs.  It is qualifying the extent to which 
the Local Plan should go to meet those needs.  The needs 
assessment, objectively arrived at, is not affected in advance of 
the production of the Local Plan, which will then set the 
requirement figure.” 

That makes clear that, in the context of the first bullet point in paragraph 47, policy 
matters and other constraining factors qualify, not the full objectively assessed 
housing needs, but rather the extent to which the authority should meet those needs on 
the basis of other NPPF policies that may, significantly and demonstrably, outweigh 
the benefits of such housing provision.  It confirms that, in plan-making, full 
objectively assessed housing needs are not only a material consideration, but a 
consideration of particular standing with a particular role to play. 

92. I was also referred to the recent case of South Northamptonshire Council v Secretary 
of State for Communities and Local Government [2014] EWHC 573 (Admin), in 
which Hunston was considered.  Mr Dove particularly relied upon the emphasis 
Ouseley J gave in that case to the fact that Hunston “did not decide that [a] revoked 
RSS was expunged”.  However, that case was very different from this.  It was a 
section 288 challenge to two refusals of planning permission for housing 
development, on the basis that the approach the planning authority adopted to the 
calculation of the 5 year housing supply was unlawful in the light of the NPPF.  In 
addition to the revoked regional strategy, there was a new core strategy, but that had 
not been adopted and was still subject to examination.  There was no issue as to the 
housing requirement over the relevant plan period (see [8]), the issue being how the 
shortfall of 626 homes by 2012 was to be dealt with for the purposes of assessing 
whether there was a 5 year supply.  The case is of little consequence to this 
application because, it appears, the regional strategy figure for housing provision was 
(unlike in the case of Hunston and here) not constrained (see [29]), nor inflated over 
objectively assessed need because of a regional growth strategy for the area (see [36]).  
The regional strategy figures were very similar to the figures from the emerging core 
strategy.  In those circumstances, Ouseley J held, unsurprisingly, that, in considering 



 

 

how the shortfall should be made up (i.e. whether the future supply should be front- or 
end-loaded), it was relevant to see how supply had fared against the regional strategy 
requirement when it was in force, as the inspector in that case had done (see [37]).  
Importantly, the judge emphasised the need for caution in using figures from revoked 
regional strategies: he considered that, by treating the regional strategy figure as 
relevant, “there [was] potential for an error of law”, but he was satisfied that there was 
no error in that case on its specific facts.  This case does not give Mr Dove any 
assistance.  Indeed, in my view, it gives Mr Lockhart-Mummery some support.       

93. As I have said, neither the SLP nor the Inspector made any objective assessment of 
full housing need, in terms of numbers of dwellings.  Mr Lockhart-Mummery 
submitted that, if the plan-makers have to assess whether the full objectively assessed 
housing need is outweighed by other policy factors and cooperate with adjacent 
authorities with regard to any shortfall between full objectively assessed housing need 
and any constrained housing requirement target (as they do), they must, first, 
determine a figure for the full objectively assessed need by preparing a SHMA in 
accordance with paragraph 159 of the NPPF.  Paragraph 159 requires local planning 
authorities to have a clear understanding of housing needs in their area and, 
specifically, to prepare a SHMA to assess their full housing needs. 

94. Those submissions have considerable force.  Whilst I do not need to endorse Mr 
Lockhart-Mummery’s precise propositions for the determination of this application – 
for example, I see that, in practice, full housing needs might be objectively assessed 
using data other than a SHMA – it is clear that paragraph 47 of the NPPF requires full 
housing needs to be assessed in some way.  It is insufficient, for NPPF purposes, for 
all material considerations (including need, demand and other relevant policies) 
simply to be weighed together.  Nor is it sufficient simply to determine the maximum 
housing supply available, and constrain housing provision targets to that figure.  
Paragraph 47 requires full housing needs to be objectively assessed, and then a 
distinct assessment made as to whether (and, if so, to what extent) other policies 
dictate or justify constraint.  Here, numbers matter; because the larger the need, the 
more pressure will or might be applied to infringe on other inconsistent policies.  The 
balancing exercise required by paragraph 47 cannot be performed without being 
informed by the actual full housing need. 

95. Nor can an assessment of whether a planning authority has complied with its duty to 
cooperate under section 33A of the 2004 Act, which may be triggered by an unmet 
housing need in one area resulting from a shortfall between full housing need and a 
housing target based on policy on requirements.   

96. Mr Dove submitted that paragraph 218 of the NPPF encouraged – or at least allowed 
– the use of regional strategy policies and evidence that informed the preparation of 
regional strategy in the preparation of Local Plans.  It was therefore open to the 
Inspector to take the policy on figure derived from the WM RSS Phase 2 Revision 
process, into which relevant demographic and other housing need evidence had gone, 
together with the relevant policy considerations, and which had been tested at an 
examination in public; and then see whether any more recent housing need evidence 
(e.g. later projections and SHMAs), or change in policy, undermined the Panel’s 
figure.  That there had been no material alteration in circumstances was a matter for 
the planning judgment of the Inspector.  The conclusion he reached had a clear 
evidential foundation, and was unimpeachable in law.   



 

 

97. However, that fails to acknowledge the major policy changes in relation to housing 
supply brought into play by the NPPF.  As I have emphasised, in terms of housing 
strategy, unlike its predecessor (which required a balancing exercise involving all 
material considerations, including need, demand and relevant policy factors), the 
NPPF requires plan-makers to focus on full objectively assessed need for housing, 
and to meet that need unless (and only to the extent that) other policy factors within 
the NPPF dictate otherwise.  That, too, requires a balancing exercise – to see whether 
other policy factors significantly and demonstrably outweigh the benefits of such 
housing provision – but that is a very different exercise from that required pre-NPPF.  
The change of emphasis in the NPPF clearly intended that paragraph 47 should, on 
occasions, yield different results from earlier policy scheme; and it is clear that it may 
do so.   

98. Where housing data survive from an earlier regional strategy exercise, they can of 
course be used in the exercise of making a local plan now – paragraph 218 of the 
NPPF makes that clear – but where, as in this case, the plan-maker uses a policy on 
figure from an earlier regional strategy, even as a starting point, he can only do so 
with extreme caution – because of the radical policy change in respect of housing 
provision effected by the NPPF.  In this case, I accept that it was open to the Inspector 
to decide that the urban renaissance policy continued to be potent, and even (possibly) 
that the evidence of housing need had not significantly changed since the WM RSS 
Phase 2 Revision Draft target was set – those were matters of planning judgment, for 
him.  However, in my judgment, in his approach, he failed to acknowledge the new, 
NPPF world, with its greater policy emphasis on housing provision; and its approach 
to start with full objectively assessed housing need and then proceed to determine 
whether other NPPF policies require that, in a particular area, less than the housing 
needed be provided.  The WM RSS Phase 2 Revision Panel did not, of course, adopt 
that approach.  Nor did the guidance provided by the Secretary of State on the 
revocation of regional strategies in 2010 (see paragraph 71 above) take the new policy 
into account.  Both were pre-March 2012, when the NPPF was published.   

99. The Inspector did not acknowledge, or take into account, that change.  I accept that 
the Inspector might have taken that change into account in a number of ways.  
However, in one way or another, he was required to assess, fully and objectively, the 
housing need in the area.  In the event, he made no attempt to do so.  Mr Dove 
conceded – as he had to do – that neither the SLP nor the Inspector provided any full 
and objective assessment of housing need.  Nor is there any evidence that the WM 
RSS Phase 2 Revision Panel made such an assessment, either: they had evidence of 
need before them, but there is no evidence that, as required by the NPPF, they 
assessed the full and objective housing need before considering constraints on 
meeting that need.  Indeed, the evidence is that they went straight to policy on figures 
for the region in a conventional planning balancing exercise, with all material factors 
in play – as they were entitled to do under the pre-NPPF regime – and then proceeded 
to carve up that policy on requirement between the various areas within the region.  
Even as a surrogate, that did not comply with the NPPF requirements, properly 
construed.  The further projections and 2009 SHMA did nothing to assist in this 
regard. 

100. This is not a reasons case, because the approach adopted by the Inspector is in my 
view clear from his report: indeed, the fact that the Inspector unfortunately failed to 



 

 

grapple with this important issue of housing need is, in my view, betrayed in the 
report.  When the report is read as a whole, far from full objectively assessed housing 
need being a driver in terms of the housing requirement target – as the NPPF requires 
– it is at best a back-seat passenger.  Nowhere is the full housing need in fact 
objectively assessed.  As I have said, the reference to the work done by the WM RSS 
Phase 2 Revision Panel does not assist, because there is no evidence that they 
assessed such need either.  In any event, the Inspector appears to accept that the WM 
RSS Phase 2 Revision Panel target did not fully meet all housing needs (paragraph 
53).  Further, in paragraph 10 (quoted at paragraph 64 above), he says: 

“There is insufficient evidence to demonstrate that Solihull 
does not intend to full meet its objectively assessed housing 
requirements …”. 

All of this makes clear, in my view, that the Inspector erred in his approach to this 
issue: he failed to have proper regard to the policy requirements of the NPPF. 

101. For those reasons, I do not consider that the Inspector’s approach to the policy 
requirements of the NPPF in relation to housing provision was correct or lawful.  As a 
result, he failed to comply with the relevant procedural requirements; and the SLP 
with modifications, which he endorsed and the Council adopted, is not sound because 
it is not based on a strategy which seeks to meet objectively assessed development 
requirements nor is it consistent with the NPPF.   

102. Therefore, on this ground, the Claimants succeed. 

Ground 2 

103. I have already set out the relevant provisions of section 33A, which provides for a 
duty to cooperate between local planning authorities (paragraph 18 above).  Section 
33A(7) provides that any person subject to that duty must have regard to any national 
guidance.  Paragraph 179 of the NPPF states: 

“… Joint working should enable local planning authorities to 
work together to meet requirements which cannot wholly be 
met within their own areas – for instance, because of lack of 
physical capacity or because to do so would cause significant 
harm to the principles and policies of this Framework…”. 

104. Before me, Mr Lockhart-Mummery restricted his second ground.  He simply 
submitted that, for reasons explored in Ground 1, with a provision of 11,000, the 
Council will not meet it own objectively assessed housing needs; but it failed to 
cooperate with neighbouring authorities to devise a strategy whereby its unmet need 
would be met by adjoining authorities.  He relied particularly upon the sentence in 
paragraph 8.4.2 of the adopted SLP: 

“It is considered that 11,000 (net) additional homes can be 
delivered towards meeting projected household growth of 
14,000 (2006-2028).” 



 

 

That (he submitted) accepts that there is a shortfall of 3,000 between housing needs 
and housing requirement; and there is no evidence of any attempts to cooperate 
between the Council and its neighbours to work out how and where this unmet need 
will in fact be met. 

105. As Mr Dove submitted – and Sales J recently emphasised in Zurich Assurance (cited 
at paragraph 34 above) at [110]-[120] – section 33A imposes a duty to make efforts to 
address issues in a cooperative way, and the question of whether there has been 
compliance with the section 33A duty is a matter of planning judgment for the 
inspector.     

106. Mr Lockhart-Mummery’s submission is dependent upon the proposition that the 
Inspector found a shortfall of housing provision compared with full objectively 
assessed need of 3,000, i.e. 11,000 in the SLP compared with 14,000.  However, the 
Inspector found no such shortfall.  For the reasons I have given, the 14,000 figure is 
not a figure which represents full objectively assessed housing need: indeed, the 
Inspector makes clear that he did not take it as such (paragraph 55 of his report).  As I 
have explained, he simply failed to grapple with the issue of what that need was, and 
there is no figure for it given or derivable from his report and/or the SLP.  On the 
basis of the Inspector’s Report, although it may be likely that, had the Inspector 
addressed his mind to full objectively assessed housing need, he would have found a 
shortfall between it and 11,000 dwellings in the plan period, he did not in the event 
address his mind to that issue.    

107. As the Inspector did not apply himself to the prior questions of whether there is any 
shortfall between that need and the provision made and, if there is, the amount of that 
shortfall, it is impossible to say whether or not there was any breach of the duty to 
cooperate.  Certainly, if and insofar as there is a shortfall, there does not appear to be 
any evidence of any attempts to cooperate with adjacent authorities, as might be 
required by section 33A – unsurprising, given that the Council at the time apparently 
considered the amended WM RSS Phase 2 Revision Draft policy on target to be the 
relevant need figure.  Whether there was a breach of section 33A, would be a matter 
of planning judgment.  In any event, as things stand, I cannot say that there was such a 
breach. 

108. For those reasons, the adoption of the SLP fails to survive Ground 1; and I need not, 
and cannot appropriately, make any findings in relation to Ground 2.   

Ground 3 

Introduction 

109. Mr Lockhart-Mummery submitted that the Inspector adopted the incorrect legal test 
for revising Green Belt boundaries as set out the national policy, namely paragraph 83 
of the NPPF which provides:  

“Local planning authorities with Green Belts in their area 
should establish Green Belt boundaries in their Local Plans 
which set the framework for Green Belt and settlement policy. 
Once established, Green Belt boundaries should only be 
altered in exceptional circumstances, through the preparation 



 

 

or review of the Local Plan. At that time, authorities should 
consider the Green Belt boundaries having regard to their 
intended permanence in the long term, so that they should be 
capable of enduring beyond the plan period.” (emphasis added) 

Policy and Factual Background  

110. Green belts are designed to provide a reserve supply of public open space and 
recreational areas, by establishing “a girdle of open space” around built up areas.  
They are established through development plans.  The Green Belt policy outside 
London was codified in a number of Ministerial guidance documents, the first being 
in 1955.  The guidance is now of course found in the NPPF.  Its immediate 
predecessor was Planning Policy Guidance 2: Green Belts (“PPG2”).   

111. PPG2 emphasised that “the essential characteristic of Green Belts is their 
permanence” (paragraph 2.1).  It set out the consequences of that characteristic as 
follows: 

“2.4 Many detailed Green Belt boundaries have been set in 
local plans and in old development plans, but in some areas 
detailed boundaries have not yet been defined.  Up-to-date 
approved boundaries are essential, to provide certainty as to 
where Green Belt policies do and do not apply and to enable 
the proper consideration of future development options.  The 
mandatory requirement for district-wide local plans, introduced 
by the Planning and Compensation Act 1991, will ensure that 
the definition of detailed boundaries is completed. 

… 

2.6 Once the extent of a Green Belt has been approved it 
should only be altered in exceptional circumstances.  If such an 
alteration is proposed the Secretary of State will wish to be 
satisfied that the authority has considered opportunities for 
development within the urban areas contained by and beyond 
the Green Belt.  Similarly, detailed Green Belt boundaries 
defined in adopted local plans or earlier approved development 
plans should be altered only exceptionally…. 

2.7 Where existing local plans are being revised and updated, 
existing Green Belt boundaries should not be changed unless 
alterations to the structure plan have been approved, or other 
exceptional circumstances exist, which necessitate such 
revision. 

2.8 Where detailed Green Belt boundaries have not yet been 
defined, it is necessary to establish boundaries that will 
endure…”. 

112. The long-term nature of Green Belts was also reflected in provisions for “safeguarded 
land”.  Paragraph 2.12 provided: 



 

 

“When local authorities prepare new or revised structure and 
local plans, any proposals affecting Green Belts should be 
related to a time-scale which is longer than that normally 
adopted for other aspects of the plan.  They should satisfy 
themselves that Green Belt boundaries will not need to be 
altered at the end of the plan period.  In order to ensure 
protection of Green Belts within this timescale, this will in 
some cases mean safeguarding land between the urban area and 
the Green Belt which may be required to meet longer-term 
development needs….  In preparing and reviewing their 
development plans authorities should address the possible need 
to provide safeguarded land.  They should consider the broad 
location of anticipated development beyond the plan period, its 
effects on urban areas contained by the Green Belt and on areas 
beyond it, and its implication for sustainable development…” 

113. Annex B gave further advice on safeguarded or “white” land: 

“B2. Safeguarded land comprises areas and sites which may be 
required to serve development needs in the longer term, i.e. 
well beyond the plan period.  It should be genuinely capable of 
development when needed. 

B3. Safeguarded land should be located where future 
development would be an efficient use of land, well integrated 
with existing development, and well related to public transport 
and other existing and planned infrastructure, so promoting 
sustainable development. 

B4. In identifying safeguarded land local planning authorities 
should take account of the advice on housing in PPG3 and on 
transport in PPG13…. 

B5. Development plans should clearly state the policies 
applying to safeguarded land over the period covered by the 
plan.  They should make clear that the land is not allocated for 
development at the present time, and keep it free to fulfil its 
purpose of meeting possible longer-term development needs…. 

B6.  Development plan policies should provide that planning 
permission for the permanent development of safeguarded land 
should only be granted following a local plan or UDP review 
which proposes the development of particular areas of 
safeguarded land.  Making safeguarded land available for 
permanent development in other circumstances would thus be a 
departure from the plan.” 

114. In line with that guidance, following inquiries in 1991 and 1995, in the 1997 Solihull 
Unitary Development Plan  (“the UDP”), the Council took 12 sites totalling 77 
hectares, including the Sites at Lowbrook Farm and Tidbury Green Farm, out of the 
interim Green Belt, and reserved them as safeguarded land.    



 

 

115. In 2004-5, the UDP was the subject of a review inquiry, also conducted by the 
Inspector, Mr Pratt.  The review period was until 2011.  In his 2005 UDP Review 
Report, the Inspector (at paragraphs 3.124-3.128) noted that (i) none of the 
safeguarded sites had been developed; (ii) the concept of sustainability had developed 
since the sites were identified as safeguarded; (iii) the Council considered the 
allocation of some of the sites would conflict with PPG3 and the latest regional 
strategy, which represented a fundamental change to policy especially in moving 
away from development around smaller Green Belt settlements; and (iv) the Council 
confirmed that, in the absence of exceptional circumstances, none of these sites could 
be brought forward for development without a change in regional strategy.  He 
consequently recommended as follows (at paragraph 3.128): 

“Bearing in mind the apparent conflict between the possible 
allocation of these sites for housing in the future and the latest 
regional strategy, I consider an urgent review of their suitability 
as long-term housing sites should be undertaken.  This should 
not delay the adoption of the [UDP Revision], but should 
inform its next review under the new… regime…”. 

116. His overall conclusion was as follows (at paragraph 3.130): 

“Given the current adequacy of housing land supply, both 
within the Plan period and beyond, and bearing in mind the 
permanent nature of the established Green Belt boundaries, I 
cannot see any general justification for identifying further 
safeguarded land.  This would require amendments to existing 
Green Belt boundaries which, in the absence of any exceptional 
circumstances, could not be justified in terms of current 
national policy or the latest regional strategy.  Similarly, since 
these sites have been removed from the Green Belt relatively 
recently, after a thorough debate at two UDP inquiries, there 
would have to be some very special circumstances to justify 
their re-inclusion in the Green Belt.  In the absence of 
exceptional circumstances, ad hoc amendments to the Green 
belt boundary to either allocate additional or alternative long-
term housing sites, to remove existing safeguarded sites, would 
undermine the integrity and enduring nature of the existing 
Green Belt boundary established in the adopted UDP.  
Furthermore, any loss of the Green Belt land without directly 
supporting urban regeneration would be contrary to the latest 
regional spatial strategy.  Consequently, I can see no general 
justification for any changes to existing Green Belt boundaries, 
and these matters are best addressed on a site-by-site basis.” 

117. He went on say (paragraph 3.132): 

“If further housing land is needed, during or beyond the current 
Plan period, safeguarded greenfield land may not necessarily be 
the first choice, particularly since most identified sites lie 
outside the [Major Urban Areas] where new housing 
development is to be focused, and both PPG3 and RPG11 give 



 

 

priority to previously developed land.  Such a policy could also 
prejudice the release of other more suitable sites that may come 
forward in the future…”. 

118. His recommendations included modifications to the UDP as follows (paragraph 
3.140): 

“… amending the text accompanying Policy H2 to confirm 
that, although these sites have been removed from the Green 
Belt and safeguarded to meet longer term housing needs, no 
decision has yet been taken on the positive allocation of any of 
these sites for housing, and that they are not intended as 
‘reserve’ housing sites in the event of shortfalls in housing land 
supply;” 

and 

… subject to the Council’s priorities in undertaking a review of 
this UDP Review…, priority be given to assessing the 
suitability of safeguarded land for housing against current 
national policy and the latest regional strategy, along with an 
assessment of longer term housing land supply, housing 
strategies and potential housing sites, to inform the next review 
of this UDP.” 

119. In the event, Policy H2 of the 2005 UDP provided as follows: 

“The Council will identify sites to help to meet long-term (i.e. 
post-2011) housing needs.  In areas excluded from the Green 
Belt for this purpose, strong development control measures will 
apply limiting any development on the land only to uses which 
would: 

(i) Be allowed in the Green Belt under Policy C2; 

(ii) Not prejudice the long-term use of the site for 
housing. 

The possible future designation of the land for housing will be 
determined through subsequent reviews of the [UDP].” 

The Sites – with the other 15 sites previously identified – were again identified as 
safeguarded land. 

The Inspector’s Report 

120. The SLP allocated the Sites to the Green Belt, whilst removing other sites 
(particularly in the north of the borough) as the most appropriate means of providing 
land sufficient to meet the housing requirement which it of course set at 11,000 new 
dwellings by 2028.  There were strong objections to the reallocation of the Sites, on 
the basis that a reallocation could only be made in exceptional circumstances – and no 
such circumstances existed in this case.  



 

 

121. The Inspector dealt with the issue in paragraph 137 of his Report: 

“There is also serious concern about the proposed return to the 
Green belt of some Safeguarded land previously identified in 
the [UPD].  However, when the [UDP] was examined, it was 
made clear that the status of this land should be reviewed in the 
context of the approved and emerging WM RSS strategy for 
urban renaissance.  [The Council] undertook this review, and 
rejected the future development of sites at Tidbury Green 
because this settlement lacks the range of facilities necessary 
for further strategic housing growth, the scale of development 
envisaged would also be far too large to meet local housing 
needs and would threaten the coalescence with other 
settlements, including Grimes Hill.  National policy enables 
reviews of the Green Belt to be undertaken (NPPF ¶ 84), 
including considering the need to promote sustainable 
development, and it is clear from [the Council’s] evidence that 
these sites would not meet this objective.  These factors 
constitute legitimate reasons and represent the exceptional 
circumstances necessary to justify returning these sites to the 
Green Belt.” 

122. The evidence the Council relied upon, and to which the Inspector referred, is largely 
set out in paragraphs 31 and following of the Statement of David Simpson dated 15 
January 2014, prepared for this application.  At the relevant time, Mr Simpson 
managed the Council’s planning team.  The preparation of the SLP was one of the 
team’s main responsibilities.   

123. The Council’s decision to return the Sites to the Green Belt was based on the 
following: 

i) The risk of coalescence between Tidbury Green and Grimes Hill, in a gap 
already narrowed since 2005 by the grant of planning permission by the 
adjacent authority for housing on land at Selsdon Close in Grimes Hill (see 
paragraph 9 above), which would undermine the integrity and function of this 
part of the Green Belt. 

ii) Planning permission had been refused for the land at Norton Lane in the 
adjacent Bromsgrove District (again, see paragraph 9 above), on Green Belt 
grounds.   

iii) Planning permission had been refused for the Lowbrook Farm site in January 
2013, before it had been allocated to the Green Belt, as it conflicted with the 
SLP spatial strategy, the land not being within a village identified for strategic 
housing growth. 

iv) The development of the Sites was out of proportion with the existing 
settlement, and would completely dominate it. 

v) As envisaged in the 2005 review, the suitability of the Sites for housing was 
assessed through the SHLAA, which concluded that they did not meet the 



 

 

minimum criteria for access to key services and were unsuitable to meet 
identified local housing needs.  The Tidbury Green Farm was also considered 
to have “unacceptable impact on green belt functions and openness”. 

Those reasons were reflected in the Council’s written submissions to the Inspector 
dated 20 December 2012, to which I was also referred. 

The Legal Background 

124. There is a considerable amount of case law on the meaning of “exceptional 
circumstances” in this context.  I was particularly referred to Carpets of Worth 
Limited v Wyre Forest District Council (1991) 62 P & CR 334 (“Carpets of Worth”), 
Laing Homes Limited v Avon County Council (1993) 67 P & CR 34 (“Laing 
Homes”), COPAS v Royal Borough of Windsor and Maidenhead [2001] EWCA Civ 
180; [2002] P & CR 16 (“COPAS”), and R (Hague) v Warwick District Council 
[2008] EWHC 3252 (Admin) (“Hague”). 

125. From these authorities, a number of propositions are clear and uncontroversial. 

i) Planning guidance is a material consideration for planning plan-making and 
decision-taking.  However, it does not have statutory force: the only statutory 
obligation is to have regard to relevant policies. 

ii) The test for redefining a Green Belt boundary has not been changed by the 
NPPF (nor did Mr Dove suggest otherwise).   

a) In Hunston, Sir David Keene said (at [6]) that the NPPF “seems to 
envisage some review in detail of Green Belt boundaries through the 
new Local Plan process, but states that ‘the general extent of Green 
belts across the country is already established’”.  That appears to be a 
reference to paragraphs 83 and 84 of the NPPF.  Paragraph 83 is quoted 
above (paragraph 109).  Paragraph 84 provides: 

“When drawing up or reviewing Green Belt 
boundaries local planning authorities should take 
account of the need to promote sustainable 
patterns of development…”. 

However, it is not arguable that the mere process of preparing a new 
local plan could itself be regarded as an exceptional circumstance 
justifying an alteration to a Green Belt boundary.  National guidance 
has always dealt with revisions of the Green Belt in the context of 
reviews of local plans (e.g. paragraph 2.7 of PPG2: paragraph 83 
above), and has always required “exceptional circumstances” to justify 
a revision.  The NPPF makes no change to this. 

b) For redefinition of a Green Belt, paragraph 2.7 of PPG2 required 
exceptional circumstances which “necessitated” a revision of the 
existing boundary.  However, this is a single composite test; because, 
for these purposes, circumstances are not exceptional unless they do 
necessitate a revision of the boundary (COPAS at [23] per Simon 



 

 

Brown LJ).  Therefore, although the words requiring necessity for a 
boundary revision have been omitted from paragraph 83 of the NPPF, 
the test remains the same.  Mr Dove expressly accepted that 
interpretation.  He was right to do so.     

iii) Exceptional circumstances are required for any revision of the boundary, 
whether the proposal is to extend or diminish the Green Belt.  That is the ratio 
of Carpets of Worth. 

iv) Whilst each case is fact-sensitive and the question of whether circumstances 
are exceptional for these purposes requires an exercise of planning judgment, 
what is capable of amounting to exceptional circumstances is a matter of law, 
and a plan-maker may err in law if he fails to adopt a lawful approach to 
exceptional circumstances.  Once a Green Belt has been established and 
approved, it requires more than general planning concepts to justify an 
alteration. 

The Parties’ Contentions 

126. The parties agreed the above propositions: but there they diverged.    

127. Mr Dove submitted that whether there were exceptional circumstances was a matter 
of planning judgment for the Inspector, who was entitled to conclude, as he did, that 
in this case exceptional circumstances existed that warranted the reallocation of the 
Sites into the Green Belt.  He clearly had the exceptional circumstances test in mind – 
he expressly referred to it – and there was an evidential basis, provided by the 
Council, upon which he could conclude that the test had been met in this case. 

128. Mr Dove relied upon Laing Homes – a relatively early case, but one which was 
decided after and in the light of Carpets of Worth – in which Brooke J considered the 
alteration of a Green Belt boundary to include white land previously unallocated.  
Having considered two authorities which had been cited to him, he continued (at page 
54): 

“I do not find in either of these decisions any clearcut ruling 
that if a council making a new green belt local plan is 
concerned with white unallocated land on the edge of the green 
belt in an earlier plan it must find that exceptional 
circumstances exist before it can alter the green belt boundary 
at this point.  The decision of the Court of Appeal in the 
Carpets of Worth case shows that a local authority must have 
regard to Government green belt policies in… PPG2, but if it 
concerned with white unallocated land I can see no reason why 
in the exercise of its discretion it should not make a very clear 
finding, on green belt policy grounds, why the uncertainties 
which had existed when the previous plan was made have now 
been resolved, and why it should not in those circumstances 
determine to bring the land into green belt now without being 
out into the strait jacket of having to decide whether 
circumstances which can properly be described as exceptional 
exist.  The duty of a council pursuant to section 36 of the 1990 



 

 

Act is to have regard to Government policy.  Provided that it 
has regard to it it is entitled to depart from it so long as it gives 
adequate reasons for doing so: see Carpets of Worth.” 

Mr Dove submits that that covers this case.   

129. Mr Lockhart-Mummery submitted that the Inspector’s approach was wrong in law; 
and there was nothing here that could amount to exceptional circumstances properly 
considered.     

Discussion 

130. Mr Lockhart-Mummery particularly relied on COPAS, in which Simon Brown LJ, 
after confirming (at [20]) that, “Certainly the test is a very stringent one”, said this (at 
[40]): 

“I would hold that the requisite necessity in a PPG 2 paragraph 
2.7 case like the present – where the revision proposed is to 
increase the Green Belt – cannot be adjudged to arise unless 
some fundamental assumption which caused the land initially 
to be excluded from the Green Belt is thereafter clearly and 
permanently falsified by a later event.  Only then could the 
continuing exclusion of the land from the Green Belt properly 
be described as ‘an incongruous anomaly’”. 

In other words, something must have occurred subsequent to the definition of the 
Green Belt boundary that justifies a change.  The fact that, after the definition of the 
Green Belt boundary, the local authority or an inspector may form a different view on 
where the boundary should lie, however cogent that view on planning grounds, that 
cannot of itself constitute an exceptional circumstance which necessitates and 
therefore justifies a change and so the inclusion of the land in the Green Belt (see 
Hague at [32] per Collins J.  Collins J in Hague held that, in addition to the undoing of 
an assumption on which the original decision was made, a clear error in excluding 
land from the Green Belt is sufficient, no such error is suggested here; and I need not 
consider that aspect of Hague further.) 

131. COPAS is, of course, binding upon me.  Mr Dove said that these cases are fact-
sensitive, and the facts of that case were very different from this.  That is true; but, in 
the passage I have just quoted from Simon Brown LJ’s judgment, he was clearly and 
deliberately determining, as a matter of principle, what “exceptional circumstances” 
required, as a matter of law, in a case such as this.  It is expressly a holding, with 
which the whole court agreed.  I am consequently bound by it.  In any event, it seems 
to have been consistently applied for over ten years; and, in my respectful view, is 
right. 

132. In this case, following two inquiries, the 1997 UDP defined the Green Belt to exclude 
the Sites.  Although there were uncertainties as to when and even if either site would 
be brought forward for housing development, the Green Belt boundary then 
determined and approved through the statutory machinery was not in any way 
provisional or uncertain.  Mr Dove was wrong to describe the Green Belt boundary – 
as opposed to development of the sites – as “contingent”.  As the Inspector found in 



 

 

2005, despite the change in policy that meant that it was unlikely that these sites 
would be brought forward unless and until there was a change in (then) regional 
strategic policy, there was no justification for any change to the Green Belt boundary.  
That reflected the fact that Green Belt boundaries are intended to be enduring, and not 
to be altered simply because the current policy means that development of those sites 
is unlikely or even impossible.  Indeed, where the current policy is to that effect, the 
amenity interests identified in the sites will be protected by those very policies as part 
of the general planning balance exercise.  A prime character of Green Belts is their 
ability to endure through changes of such policies.  For the reasons set out in Carpets 
of Worth (at page 346 per Purchas LJ) it is important that a proposal to extend a 
Green Belt is subject to the same, stringent regime as a proposal to diminish it, 
because whichever way the boundary is altered “there must be serious prejudice one 
way or the other to the parties involved”.   

133. Those are the principles.  Applying them to this case, what (if anything has occurred 
since the Green Belt boundary was set in 1997 that necessitates and therefore justifies 
a change to that boundary now, to include the Sites? 

134. Dealing with the reasons relied on by the Council (and effectively adopted by the 
Inspector), set out in paragraph 123 above, in turn: 

i) I have referred to two sites beyond the Bromsgrove district boundary, namely 
land at Selsdon Close and land at Norton Lane (paragraph 9 above).  In 2005, 
the former was allocated, not to the Green Belt, but as an Area of Development 
Restraint.  Since 2005, planning permission for housing development has been 
granted.  In the SLP examination, the Council submitted to the Inspector that 
there was the risk of coalescence between Tidbury Green and Grimes Hill, in a 
gap already narrowed since 2005 by the grant of planning permission for 
housing on the Selsdon Close site.  However: 

a) In paragraph 3.149 of his 2005 report, the Inspector found that: 

“… Both sites are well-contained and the Green 
Belt boundary remains firm and well-defined.  
There is no erosion of the gap between Solihull 
and Redditch and, given the retention of Green 
Belt around Grimes Hill in Bromsgrove DC, no 
risk of coalescence with this settlement…”.  

b) Selsdon Close was not in the Green Belt, and possible future 
development must have been contemplated in 2005.   

c) The grant of planning permission for Selsdon Close was not referred to 
by the Inspector in his SLP report as a change in circumstances 
sufficient to support the justification of a change in Green Belt 
boundary (or, indeed, referred to at all). 

In short, there has been no change in circumstances since 2005: the Inspector – 
the same inspector – appears simply to have taken a different planning view of 
the adverse impact of coalescence between Tidbury Hill and Grimes Hill. 



 

 

ii) The land at Norton Lane was in the Green Belt in 2005, and, since then, 
housing development on that site has been refused on Green Belt grounds.  
That is unsurprising.  That development control decision was presumably 
made in the knowledge that the Sites are white unallocated land.  Again, no 
reference to the Norton Lane site is made by the Inspector in his SLP Report; 
but, in any event, it is difficult to see how the refusal of planning permission 
for that Green Belt site could support justification for a change in the Green 
Belt boundary.  The reasons for the refusal of permission merely stressed the 
importance of the Green Belt in this area.  That does not support a contention 
that the allocation of further land into the Green Belt is justified on grounds of 
exceptional circumstances.   

iii) Planning permission had been refused for the Lowbrook Farm site in January 
2013, as it conflicted with the SLP spatial strategy, the land not being within a 
village identified for strategic housing growth.  I do not see how this can 
possibly justify a change in the Green Belt boundary.  Planning permission 
was refused on the basis of a conventional planning balance, the land being 
white unallocated land with the policy restrictions in Policy HS5 I have 
described (see paragraph 119 above), and the policy factors from the spatial 
strategy being sufficient to outweigh the factors in favour of development.  
This simply shows the planning system functioning as it should.  

iv) The development of the Sites would be out of proportion to the existing 
settlement, and would completely dominate it.  This is the only point relied 
upon by the Council that concerns Green Belt factors.  However, the position 
with regard to the sites and the settlement of Tidbury simply has not materially 
changed since 1997.   

v) The Council also rely on the fact that, as envisaged in the 2005 review, the 
suitability of the Sites for housing was assessed through the SHLAA, which 
concluded that they did not meet the minimum criteria for access to key 
services and were unsuitable to meet identified local housing needs.  The 
Tidbury Green Farm was also considered to have “unacceptable impact on 
green belt functions and openness”.  However, these conclusions were drawn 
on the basis of the conventional planning balanced exercise, and on the basis 
that the Sites were unallocated land.  The SHLAA conclusions merely 
emphasise that, as policy currently stands, it may be unlikely that either of the 
Sites will be developed even if they remain as unallocated land. 

135. I am persuaded by Mr Lockhart-Mummery that the Inspector, unfortunately, did not 
adopt the correct approach to the proposed revision of the Green Belt boundary to 
include the Sites, which had previously been white, unallocated land.  He performed 
an exercise of simply balancing the various current policy factors, and, using his 
planning judgement, concluding that it was unlikely that either of these two sites 
would, under current policies, likely to be found suitable for development.  That, in 
his judgment, may now be so: but that falls very far short of the stringent test for 
exceptional circumstances that any revision of the Green Belt boundary must satisfy.  
There is nothing in this case that suggests that any of the assumptions upon which the 
Green Belt boundary was set has proved unfounded, nor has anything occurred since 
the Green Belt boundary was set that might justify the redefinition of the boundary. 



 

 

136. In my view, the Inspector’s substantive error is reflected in the adopted SLP, 
paragraph 11.6.6 of which states, simply: 

“… Following assessment in the [SHLAA], this land is no 
longer considered suitable for development and is proposed to 
be returned to the Green Belt.”   

137. For those reasons, Ground 3 also succeeds. 

Conclusion 

138. For the reasons I have given, the application succeeds.   

139. Given the breadth of available powers I have in that result (see paragraph 22 above), it 
was agreed that, if I found the application successful, I would give the parties an 
opportunity to attempt to agree an order or, failing agreement, to make written 
representations of the appropriate order.  In the circumstances, I shall give the parties 
7 days from the hand down of this judgment to lodge a consent order on the basis of 
this judgment or, alternatively, submissions on any outstanding consequential matters. 
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Lord Justice Sales :

This is the judgment of the court, to which all its members have contributed.

Introduction

1. This appeal concerns a challenge to the adoption of a development plan document 
under the relevant provisions of the Planning and Compulsory Purchase Act 2004, on 
the ground that the local planning authority’s duty under section 33A(1) of the 2004 
Act – the so-called “duty to co-operate” – was engaged but not complied with.   

2. The subject of the challenge is the Selby District Core Strategy, which was adopted 
by the respondent, Selby District Council, in October 2013. The appellant, Samuel 
Smith Old Brewery (Tadcaster), is a long established company with a brewery in 
Tadcaster, in North Yorkshire. It also owns a large amount of land in and around that 
town. Over the years it has played an active part in the successive processes of plan-
making undertaken by the council. It submitted objections to the core strategy with 
which these proceedings are concerned. Upon the adoption of the core strategy it 
applied to the court under section 113 of the 2004 Act for an order to quash the core 
strategy, on several grounds. In three of those grounds (grounds 1, 2 and 3) it 
contended that, in the course of the process leading to the adoption of the core 
strategy, section 33A of the 2004 Act having come into force during a period when 
the independent examination had been suspended to allow the council to prepare main 
modifications, the council ought to have complied with the duty to co-operate but had 
failed to do so. The other grounds are no longer active in this appeal, and there is no 
need to refer further to them.

3. In a judgment given on 27 October 2014 Ouseley J. rejected the challenge on all 
grounds. Permission to appeal against Ouseley J.’s order, solely on the ground of 
appeal relating to the duty to co-operate, was granted by Sullivan L.J. on 21 February 
2015. When granting permission, Sullivan L.J. accepted that this ground was 
arguable, and also acknowledged that “if the implied power to suspend the 
examination of a plan is more widely exercised by Inspectors the question whether the 
section 33A duty applies to work done during the period of suspension which would 
have constituted plan preparation had it been undertaken before the submission of the 
plan for examination is an issue of more general importance which justifies the grant 
of permission to appeal”. 

The relevant statutory provisions

4. Part 2 of the 2004 Act, as amended by several subsequent Acts of Parliament 
including the Localism Act 2011, contains the statutory framework for the production 
of development plan documents. The amendments made by the Deregulation Act 
2015 have no bearing on these proceedings and can be ignored. 

5. Section 15 requires a local planning authority to prepare and maintain a local 
development scheme, specifying, among other things, the local development 
documents which are to be development plan documents. Section 17(3) provides that 
“[the] local planning authority’s local development documents must (taken as a 
whole) set out the authority’s policies (however expressed) relating to the 
development and use of land in their area”. 



6. Section 19 provides for the “Preparation of local development documents”:

“(1) Development plan documents must be prepared in 
accordance with the local development plan scheme. 

…

(2) In preparing a development plan document or any other 
local development document the local planning authority must 
have regard to –  

(a)  national policies and advice contained in guidance issued 
by the Secretary of State;

(b)   the regional strategy for the region in which the area of 
the authority is situated … ;

…

(f) the sustainable community strategy prepared by the 
authority;

(g) the sustainable community strategy for any other 
authority whose area comprises any part of the area of the 
local planning authority;

(h) any other local development document which has been 
adopted by the authority;

(i) the resources likely to be available for implementing the 
proposals in the document;

(j) such other matters as the Secretary of State prescribes.

(3) In preparing the local development documents (other than 
their statement of community involvement) the authority must 
also comply with their statement of community involvement.

…

(5) The local planning authority must also –

(a)   carry out an appraisal of the sustainability of the 
proposals in each development plan document;

(b)   prepare a report of the findings of the appraisal.

…”.

7. As amended by the Localism Act, section 20 provides for the “Independent 
examination” of the development plan document:



“(1) The local planning authority must submit every 
development plan document to the Secretary of State for 
independent examination. 

(2) But the authority must not submit such a document unless –

(a)   they have complied with any relevant requirements 
contained in regulations under this Part, and 

(b)  they think the document is ready for independent 
examination.

…

(4) The examination must be carried out by a person appointed 
by the Secretary of State. 

(5) The purpose of an independent examination is to determine 
in respect of the development plan document –

(a)  whether it satisfies the requirements of sections 19 and 
24(1), regulations under 17(7) and any regulations under 
section 36 relating to the preparation of development plan 
documents;

(b)  whether it is sound; and

(c)  whether the local planning authority complied with any 
duty imposed on the authority by section 33A in relation to 
its preparation. 

(6) Any person who makes representations seeking to change a 
development plan document must (if he so requests) be given 
the opportunity to appear before and be heard by the person 
carrying out the examination. 

(7) Where the person appointed to carry out the examination –

(a)  has carried it out, and 

(b)  considers that, in all the circumstances, it would be 
reasonable to conclude –

(i)  that the document satisfies the requirements 
mentioned in subsection (5)(a) and is sound, and

(ii)  that the local planning authority complied with 
any duty imposed on the authority by section 33A in 
relation to the document’s preparation, 

the person must recommend that the document is adopted and 
give reasons for the recommendation. 



(7A) Where the person appointed to carry out the examination–

(a)  has carried it out, and 

(b)  is not required by subsection (7) to recommend that the 
document is adopted, 

the person must recommend non-adoption of the document and 
give reasons for the recommendation. 

(7B) Subsection (7C) applies where the person appointed to 
carry out the examination –

(a)  does not consider that, in all the circumstances, it would 
be reasonable to conclude that the document satisfies the 
requirements mentioned in subsection (5)(a) and is sound, 
but 

(b)  does consider that, in all the circumstances, it would be 
reasonable to conclude that the local planning authority 
complied with any duty imposed on the authority by section 
33A in relation to the document’s preparation. 

(7C) If asked to do so by the local planning authority, the 
person appointed to carry out the examination must recommend 
modifications of the document that would make it one that –

(a)  satisfies the requirements mentioned in subsection (5)(a), 
and

(b)  is sound.”

8. Subsection (5)(c) was inserted by section 110(3) of the Localism Act, with effect from 
15 November 2011 (see section 240(5)(i) of the Localism Act). Subsections (7), (7A), 
(7B) and (7C) were substituted for the original subsection (7) by section 112(2) of the 
Localism Act, with effect from 15 January 2012 (see section 240(1)(h) of the 
Localism Act). 

9. Section 22 of the 2004 Act (“Withdrawal of local development documents”) provides 
that a local planning authority “may at any time before a local development document 
is adopted under section 23 withdraw the document”. 

10. Again as amended by the Localism Act, section 23 provides for the “Adoption of 
local development documents”:

“… 

(2) If the person appointed to carry out the independent 
examination of a development plan document recommends that 
it is adopted, the authority may adopt the document –

(a)  as it is, or 



(b)  with modifications that (taken together) do not 
materially affect the policies set out in it. 

(2A) Subsection (3) applies if the person appointed to carry out 
the independent examination of a development plan document–

(a)  recommends non-adoption, and 

(b)  under section 20(7C) recommends modifications (“the 
main modifications”). 

(3) The authority may adopt the document –

(a)  with the main modifications, or 

(b) with the main modifications and additional modifications 
if the additional modifications (taken together) do not 
materially affect the policies that would be set out in the 
document if it was adopted with the main modifications but 
no other modifications.”

11. Subsections (2), (2A) and (3) were substituted for the original subsections (2) and (3) 
by section 112(3) of the Localism Act, with effect from 15 January 2012 (see section 
240(1)(h) of the Localism Act).

12. Section 33A, which contains the “Duty to co-operate in relation to planning of 
sustainable development”, was introduced into the 2004 Act by section 110(1) of the 
Localism Act, with effect from 15 November 2011 (see section 240(5)(i) of the 
Localism Act):

“(1) Each person who is –

(a)  a local planning authority, 

(b)  a county council in England that is not a local planning 
authority, or

(c)  a body, or other person, that is prescribed or of a 
prescribed description, 

must co-operate with every other person who is within 
paragraph (a), (b) or (c) or subsection (9) in maximising the 
effectiveness with which activities within subsection (3) are 
undertaken. 

(2) In particular, the duty imposed on a person by subsection 
(1) requires the person –

(a)  to engage constructively, actively and on an ongoing 
basis in any process by means of which activities within 
subsection (3) are undertaken, and 



(b)  to have regard to activities of a person within subsection 
(9) so far as they are relevant to activities within subsection 
(3). 

(3) The activities within this subsection are –

(a)  the preparation of development plan documents, 

(b) the preparation of other local development documents, 

…

(d) activities that can reasonably be considered to prepare the 
way for activities within any of paragraphs (a) to (c) that are, 
or could be, contemplated, and 

(e) activities that support activities within any of paragraphs 
(a) to (c), 

so far as relating to a strategic matter. 

(4) For the purposes of subsection (3), each of the following is 
a “strategic matter” –

(a)  sustainable development or use of land that has or would 
have a significant impact on at least two planning areas, 
including (in particular) sustainable development or use of 
land for or in connection with infrastructure that is strategic 
and has or would have a significant impact on at least two 
planning areas, … 

…

…

(6) The engagement required of a person by subsection (2)(a) 
includes, in particular –

(a)  considering whether to consult on and prepare, and enter 
into and publish, agreements on joint approaches to the 
undertaking of activities within subsection (3), and

(b)  if the person is a local planning authority, considering 
whether to agree under section 28 to prepare joint local 
development documents.

…

(9) A person is within this subsection if the person is a body, or 
other person, that is prescribed or of a prescribed description. 

…”.



The facts

13. The facts are very clearly and fully set out in paragraphs 2 to 4 and 15 to 24 of the 
judgment of Ouseley J., and they can be shortly summarised here. 

14. The council presented the submission draft of the core strategy to the Secretary of 
State for public examination on 5 May 2011. The independent examination was 
undertaken by the Secretary of State’s appointed inspector, Mr Martin Pike. The 
inspector opened the examination hearing on 20 September 2011. It soon became 
clear to him that, in at least two respects – the deliverability of the new housing 
envisaged in Tadcaster and the implications for the Green Belt – the core strategy 
could not at that stage be regarded as sound. He made these concerns known to the 
council. 

15. On 28 September 2011 the council asked the inspector to suspend the examination to 
enable it to carry out further work to tackle the inspector’s concerns, including the 
introduction of a policy to protect the extent of the Green Belt with a localised review 
at Tadcaster to make it possible for the objectives of the core strategy in that part of 
the district to be achieved, having regard to the requirements of the regional strategy. 
The council’s request for a suspension of the examination was opposed by Samuel 
Smith and other objectors. On 10 October 2011 the inspector ruled in favour of 
suspending the examination, for a period of six months, to give the council time in 
which to propose changes to the core strategy dealing with the problems he had 
identified. The inspector indicated to the council that it should establish the principles 
governing the review of the Green Belt boundary and apply those principles in 
determining the appropriate level of growth for Tadcaster. He also indicated that the 
scale of housing development for which the council was planning, based on the 
delivery rate of 440 dwellings a year derived from the regional strategy, might be 
inadequate. Whilst these matters went to the soundness of the core strategy, they 
were, in his view, capable of being addressed in main modifications to the core 
strategy as submitted. 

16. On 15 November 2011, during the period of suspension, and while the council was 
undertaking the further work necessary to address the problems identified by the 
inspector, section 33A of the 2004 Act came into force. 

17. In January 2012 the council published its proposed changes to the core strategy. It 
undertook public consultation on those proposed changes, carried out a sustainability 
appraisal of them and presented them to the inspector, requesting him to recommend 
that it make them as main modifications to the core strategy. 

18. The inspector resumed the examination on 18 April 2012, and was then invited by 
Samuel Smith to rule on the question of whether the duty to co-operate in section 33A 
applied after the submission of the core strategy for examination. On 27 April 2012 he 
ruled that it did not. He concluded that the duty to co-operate applied only to 
development plan documents submitted for independent examination on a date after 
15 November 2011. The council had submitted the core strategy for examination in 
May 2011, six months before the duty to co-operate came into effect. The work it had 
done during the period when the examination was suspended between September 
2011 and April 2012 did not constitute plan preparation. The duty to co-operate had 



therefore not been engaged in this plan-making process, and the council had not failed 
to comply with it. In paragraph 10 of his ruling the inspector said this:

“S20(7B) establishes that the duty to cooperate is not capable 
of remedy at examination stage. The phrasing of S20(5), which 
refers to satisfies (present tense) in S20(5)(a) and complied
(past tense) in S20(5)(c), affirms that a failure to comply with 
S19 and other procedural requirements may be capable of 
remedy, whereas a failure to comply with the S33A duty to 
cooperate is not. Thus the point that any changes necessary to 
make a seriously flawed plan sound should not be exempt from 
the duty to cooperate is not reflected in the legislation. There is 
no provision for revisiting the duty to cooperate at examination 
stage even if a plan is seriously flawed – the duty to cooperate 
is part of the plan preparation process and, at examination, the 
test is whether or not it has been complied with.” 

19. After a further period of suspension lasting about six months, the examination was 
eventually concluded on 27 February 2013. The inspector reported to the council on 
19 June 2013, concluding that the core strategy as submitted was unsound in a 
number of respects and, in accordance with section 20(7A) of the 2004 Act, could not 
therefore be recommended for adoption as it stood, but that with the 34 main 
modifications he recommended it did satisfy the requirements of section 20(5) and 
met “the criteria for soundness in the National Planning Policy Framework”. The 
council adopted the core strategy, as thus modified, and with certain minor 
modifications, on 22 October 2013. 

The judgment of Ouseley J.

20. In his judgment (at paragraph 10) Ouseley J. accepted, and indeed it was not in 
dispute before him, that there is no express statutory power “to suspend, halt 
temporarily or adjourn the public examination for good and sufficient reason”, but he 
regarded such a power as “necessarily implicit in the exercise by the independent 
Inspector of his functions in s20”. It was also common ground before Ouseley J. that 
the work done by the council during the suspension of the examination would have 
been “preparation” of a development plan document had it been undertaken before the 
core strategy was submitted for examination (see paragraph 26 of Ouseley J.’s 
judgment). Ouseley J. accepted (in paragraph 28 of his judgment) that there was 
“force and sense” in the submissions of Mr Peter Village Q.C. for Samuel Smith that 
the effect of section 33A having come into effect during the suspension of the 
examination meant that the core strategy as a whole became subject to the duty to co-
operate, or, at the very least, that the further work involved in the production of the 
main modifications, undertaken during the suspension of the examination, was subject 
to that duty. But having regard to the provisions of sections 19 and 20 of the 2004 
Act, Ouseley J. was in no doubt that the stage in which a development plan document 
is being prepared is the only stage to which the duty to co-operate applies, and that 
that stage comes to an end with the submission of the development plan document for 
examination “however major or minor its shortcomings, and whatever further work is 
required, unless the plan is withdrawn”. He agreed with observations to similar effect 
made by H.H.J. Robinson, sitting as a deputy judge of the High Court in University of 



Bristol v North Somerset Council [2013] EWHC 231 (Admin), at paragraphs 62 and 
63 (ibid.). 

21. In paragraphs 29, 30 and 32 of his judgment Ouseley J. said this:

“29. The 2004 Act makes the position quite clear: there is a 
clear distinction maintained throughout this group of sections 
between plan preparation on the one hand and examination to 
adoption on the other, and in the powers which the Council has 
at those two stages. The different stages are apparent from ss19 
and 20. S19 clearly deals with the duties on a Council during 
preparation, and s20 deals with the obligation to submit it for 
public examination. Preparation is then over. The duties are 
laid upon the Inspector. The plan is out of the Council’s hands, 
apart from the possibility of withdrawing or in effect 
abandoning the plan, until it can exercise the tightly constrained 
powers of adoption. 

30. The duty to co-operate in s33A does not apply after the 
conclusion of the preparation stage, and so the fact that it came 
into force while work was being done during the period of 
suspension is legally irrelevant. No such duty of co-operation 
applied to that further work, even though if done at the earlier 
stage of plan preparation, it would clearly have been plan 
preparation, to which the duty of co-operation, if in force would 
have applied. If the duty to co-operate had been in force before 
the plan was submitted for examination, the duty would still not 
have applied to the further work done by the Council during the 
period of suspension. The effect of the suspension was not to 
remove the plan from the scope of public examination. It 
remained in that phase, under the control of the Inspector as to 
timing, procedure and substance.

…

32. … [The council] cannot change the plan after submission. It 
can only ask the Inspector to recommend modifications to it. 
Those modifications may or may not be ones which the Council 
itself has devised or worked on or promoted in some way. The 
plan, in relation to which the Inspector recommends 
modifications, is not the plan as the Council may suggest that it 
should be modified during the public examination. He takes the 
plan as submitted as the plan which is to be modified if he so 
recommends. I regard that as a potent illustration of the fact 
that the Council’s preparation of the plan was ended by its 
submission, and by the powers that are then granted to the 
Inspector, and the limited role which the Council has thereafter. 
Asking the Inspector to recommend modifications to make the 
plan sound, is not plan preparation, whether the Council has 
worked on the modifications or not. Working on modifications 
which it may ask the Inspector to recommend is not plan 



preparation either, regardless of the nature of the work which 
the Council may undertake for that purpose.” 

The rival arguments in the appeal

22. In his written and oral submissions in the appeal Mr Village emphasises the 
significant changes made to the system of local plans by the Localism Act, which, he 
says, balanced the abolition of the regional tier of planning and the strengthening of 
local decision-making with the duty to co-operate imposed on local planning 
authorities in the new section 33A of the 2004 Act.   

23. Mr Village argues, as he did before Ouseley J., that both the wording of the relevant 
statutory provisions and the evident object and purpose of the statutory scheme make 
clear that Parliament intended the duty to co-operate to apply in circumstances such as 
arose in this case. If it is possible to imply into section 20 of the 2004 Act a power for 
an inspector to suspend the examination process to enable further “preparatory work” 
to be done with a view to making a plan sound, it is obviously consistent with the 
statutory scheme, and unsurprising, that in those circumstances the authority should 
have to comply with the duty to co-operate. Alternatively, even if such work is not in 
itself “preparation” for the purposes of section 33A, it is plainly either activity that 
can reasonably be regarded as preparing the way for the preparation of a plan, within 
section 33A(3)(d), or activity that supports the earlier preparation work, and so within 
section 33A(3)(e).  

24. Therefore, submits Mr Village, the interpretation of the statutory provisions adopted 
by Ouseley J., with its rigid distinction between “preparation” and “examination” was 
wrong. Neither section 19 nor section 20 of the 2004 Act, nor indeed any other 
provision of the 2004 Act, contains any limitation upon the concept of plan 
preparation to work done before the development plan document is submitted for 
examination. This cannot depend, says Mr Village, on the local planning authority’s 
own view of whether the local plan development preparation is complete under 
section 20(2). It is clear that in many cases further work, which is truly work of plan 
preparation, may be required before the plan in question will be capable of being 
judged sound. In this case, as Mr Village points out, the council prepared substantially 
new and different policies for development in Tadcaster during the suspension of the 
examination, undertook a sustainability appraisal of those new policies, and consulted 
upon them. All of this, submits Mr Village, was activity firmly within the scope of the 
statutory requirements applicable to plan preparation, in section 19 of the 2004 Act 
and the regulations made under section 19 – in particular, Part 6 of the Town and 
Country Planning (Local Development) (England) Regulations 2004 (S.I. 2204/2004) 
and subsequently, after 6 April 2012, the Town and Country Planning (Local 
Planning) (England) Regulations 2012 (S.I. 767/2012). Mr Village submits that, 
properly construed, the statutory provisions do not exclude such major work from the 
ambit of plan preparation. If such work had been done before submission, as it ought 
to have been, it would necessarily have been subject to the duty to co-operate. Mr 
Village emphasises the breadth of the duty to co-operate, as defined in section 
33A(2)(a), which is not only to engage “constructively” and “actively” with the other 
authorities and bodies concerned, but also to do so “on an ongoing basis”. Thus, says 
Mr Village, the duty should be understood as continuing, or at least being capable of 
continuing, during the period of the examination if, at that stage, further work has to 
be done in preparing the strategy and policies of the plan, at least in so far as that 



work was work “relating to a strategic matter” (section 33A(3)). A practical 
illustration of this point in this case is that major development in the northern part of 
the council’s area, which includes Tadcaster, would be likely to require co-operation 
with the neighbouring local planning authorities for the cities of York and Leeds. This 
was how the Government’s “localism agenda”, of which the duty to co-operate was an 
essential part, was intended to operate. 

25. Mr Alan Evans for the council supports Ouseley J.’s analysis. He submits that the 
distinction between “preparation” and “examination”, which lies at the heart of that 
analysis, is a true and necessary distinction. Ouseley J. was right to conclude that the 
duty to co-operate cannot be activated after the preparation of a plan under section 19 
of the 2004 Act has been completed. It cannot be engaged in the course of the 
examination stage of the process, even if the examination itself is suspended while the 
local planning authority gets on with work that might have been “preparation” had it 
been done before the plan was submitted to the Secretary of State. The statutory 
scheme will not bear the construction Mr Village seeks to place upon it. The 
alternative argument based on the provisions of section 33A(3)(d) and (e) is also 
misconceived. Work done after a plan has been prepared and submitted for 
examination cannot be regarded as either preparatory to its preparation or in support 
of that activity.  

Was the duty to co-operate engaged in this case?

26. In our view Ouseley J.’s analysis, which led him to conclude that the duty to co-
operate was not engaged in this case, is correct. 

27. This conclusion flows from the natural construction of the statutory provisions 
governing the preparation, examination and adoption of local development documents 
in sections 19, 20 and 23 of the 2004 Act.

28. The stages of the plan-making process constituting, respectively, the preparation of a 
local development document, as provided for in section 19, and independent 
examination, as provided for in section 20, are distinct and separate from each other. 
The language of section 19 is consistent in referring to the activity of “preparing” the 
plan. The language of section 20 is consistent in referring to the “examination” of a 
plan that has, by then, been prepared and submitted to the Secretary of State for this 
further exercise to be carried out as the next stage of the total process. Section 20(2) 
states that an authority can only submit a plan for examination when the authority has 
“complied” with any relevant requirements (that is to say, the authority has finished 
doing everything required of it regarding the preparation of the plan as set out in 
section 19 and, when it applies, in section 33A) and the authority thinks the document 
is ready for independent examination (i.e. the authority thinks its preparation is 
complete and at an end). A plan can only be submitted for public examination once it 
has been prepared, and not while its preparation is still going on. The concept of plan 
preparation by the local planning authority and independent examination by an 
inspector being in any sense concurrent and overlapping stages of the process is alien 
to the statutory scheme. They are sequential stages. Preparation comes to an end 
before examination begins. The former is an activity undertaken by the local planning 
authority, the latter an activity undertaken by the inspector, albeit with scope for him 



to call for further work to be done by the authority with a view to making the plan 
sound. As Ouseley J. observed in paragraph 29 of his judgment, once the plan passes 
from the stage of preparation to the stage of examination, it leaves the authority’s 
hands – save for the authority’s power of withdrawal under section 22 – until it is able 
within the constraints of section 23 to adopt it. 

29. In the examination stage, the decision what should happen to the plan is that of the 
inspector, who is in control of the examination process. This includes what happens 
where problems are identified by him with the plan document and the authority 
wishes to ask him to recommend modifications to address those problems. The power 
of the authority to make such a request under section 20(7C) only arises where the 
inspector has formed certain views as set out in section 20(7B); it is a matter for the 
inspector’s discretion when and how to communicate those views to the authority and 
whether to grant an adjournment of the examination to allow the authority time to 
carry out further work and to formulate proposals for modification of the plan in 
support of a request for the inspector to recommend such modification; and under 
section 20(7C) it is the inspector’s decision whether to accept any proposed 
modifications and recommend adoption of the plan as so modified. 

30. No other provision in Part 2 of the 2004 Act is inconsistent with that understanding of 
sections 19 and 20. 

31. The provisions of section 33A may themselves be seen as reinforcing the separation 
between plan preparation under section 19 and independent examination under section 
20. The activities to which the duty to co-operate in section 33A relates, as delineated 
in section 33A(3), include (at section 33A(3)(a)) “the preparation of development plan 
documents”, subject to the general qualification that such activity must relate to “a 
strategic matter”. This activity plainly corresponds to that specified in section 19, 
where the requirements of an authority in undertaking the preparation of a plan are 
comprehensively set out. The same may also be said of the activities referred to in 
section 33A(3)(d) and (e) – respectively activities that “can reasonably be considered 
to prepare the way for activities within any of paragraphs (a) to (c)”, and activities 
that “support” activities within any of those three paragraphs. Activities preparatory to 
plan preparation, or supportive of it, are by their nature activities within the range of 
section 19. By contrast, the activity embraced in section 20, which sets out the 
requirements of an inspector in conducting an independent examination, does not 
match any of those referred to in section 33A(3). The duty to co-operate is framed as 
a duty of the local planning authority in preparing the plan, which the authority must 
have performed at that stage to the satisfaction of the inspector who later carries out 
the examination. It is not a duty for the authority to perform, or perform again, after 
the examination stage has begun.

32. The provisions of section 20, in our view, put this understanding of the statutory 
scheme beyond any sensible doubt. 

33. Section 20(5) poses for the inspector conducting an independent examination three 
specific questions, namely, first, whether the development plan document “satisfies 
the requirements of sections 19 and 24” and the relevant regulations relating to the 
preparation of development plan documents (section 20(5)(a)); secondly, whether the 
development plan document is “sound”; and thirdly, whether the local planning 
authority “complied with” its duty under section 33A “in relation to its preparation”. 



It is to be noted that subsection (5)(a) is expressed in terms of the development plan 
document itself satisfying the relevant statutory requirements, rather than in terms of 
the local planning authority having complied with the relevant procedural 
requirements of the specified statutory provisions. As Ouseley J. observed in 
paragraph 116 of his judgment, albeit when dealing with a different ground of the 
challenge:

“The statutory issue for the Inspector was whether it was 
reasonable to conclude that the plan satisfied the requirements 
of s19. There is a marked contrast between the language of 
s20(7)(b)(i) and (ii), to be found elsewhere in s20 as well. The 
Inspector has to consider whether the Council has complied 
with any s33A duty, but not with any s19 duty. It is the plan 
which the Inspector has reasonably to conclude satisfies s19. 
…”.

34. A similar point can be made in relation to section 20(7C). When asked to do so, an 
inspector must recommend modifications of the local plan that would make the plan
one that satisfies the requirements in subsection (5)(a) and render it sound. He does 
not have any power or obligation to require the local planning authority to do further 
things to comply with its own duties regarding preparation of the plan under the 
provisions mentioned in subsection (5)(a). This supports the view that under the 
legislative scheme the preparation of the plan is regarded as having been completed 
before the plan is submitted for independent examination.

35. The drafting of section 20(5)(c), which uses the past tense, “complied with”, in 
referring to any duty imposed on the authority by section 33A “in relation to [the 
plan’s] preparation”, lends some additional support to the proposition, accepted both 
by the inspector in his ruling of 27 April 2012 and by Ouseley J. in his judgment, that 
Parliament regarded the performance of the duty to co-operate in section 33A as a 
step belonging to the stage of plan preparation and preceding the submission of the 
development plan document for examination. And we consider that this understanding 
of section 20(5)(c) sits well with a similar interpretation of section 20(7), (7A), (7B) 
and (7C). 

36. The suite of provisions in subsections (7), (7A), (7B) and (7C) envisage three 
scenarios. In the first situation, provided for under subsection (7), the inspector is 
compelled to recommend adoption if, having carried out the examination, he 
considers that it would be reasonable to conclude that the plan satisfies the 
requirements mentioned in subsection (5)(a) and is sound, and that the authority 
“complied with” its duty under section 33A “in relation to the document’s 
preparation”. The second situation, provided for in subsection (7A), compels the 
inspector to recommend non-adoption if he has carried out the examination and is not 
required by subsection (7) to recommend that the plan is adopted. 

37. The third situation is identified in subsections (7B) and (7C), which must be read 
together. It arises during the examination in the particular circumstances described in 
subsection (7B), which are that the inspector does not consider that it would be 
reasonable to conclude that the plan satisfies the requirements mentioned in 
subsection (5)(a) and is sound, but does consider that it would be reasonable to 
conclude that the authority “complied with any duty imposed on the authority by 



section 33A in relation to the document’s preparation”. In those circumstances the 
inspector, if asked to do so by the authority, must recommend modifications of the 
plan to overcome its failure to satisfy the statutory requirements in subsection (5)(a) 
and to render it sound. 

38. The effect of subsection (7B)(b) is that an inspector will only be in a position to take 
that course if he has found that it would be reasonable to conclude that any duty to co-
operate imposed on the local planning authority by section 33A has already been 
complied with when the plan was being prepared. This is a prerequisite of the 
procedure provided for in subsection (7C), in which the inspector recommends 
modifications to the plan. If the inspector does not consider it would be reasonable to 
conclude that the authority complied with any duty to co-operate to which it was 
subject, he is bound to recommend against the plan’s adoption. As the inspector in 
this case observed in paragraph 10 of his ruling of 27 April 2012, section 20(7B) 
makes it impossible for a failure by the local planning authority to comply with “any 
duty” to co-operate under section 33A to be put right at the examination stage of the 
process. The statutory scheme contains no provision by which, at that stage, an 
authority can be rescued from such a failure at the earlier stage of its preparing the 
plan under section 19.  

39. There is a further and perhaps still more powerful point to be made about these 
provisions, which we did not find was cogently answered in Mr Village’s 
submissions. The provisions of subsection (7B) and (7C) are plainly directed to the 
putting right of defects in the plan as prepared by the local planning authority and 
submitted for examination – be they shortcomings in the plan’s compliance with the 
statutory requirements specified in subsection (5)(a) or its evident lack of soundness, 
or both. This is the intended purpose of the modifications the authority may ask the 
inspector to recommend. Subsection (7C) effectively defines the inspector’s remit in 
dealing with such modifications as a twofold task: to consider whether, with those 
modifications made to it, the plan would both satisfy the requirements mentioned in 
subsection (5)(a) and be sound. Those are the only two questions for him at this stage. 
Subsection (7C) does not require any further consideration of the authority’s 
compliance with section 33A, either generally or specifically in respect of the 
modifications themselves. There is no provision here, or anywhere else in the 
statutory scheme, requiring the inspector to determine whether, in preparing and 
promoting the modifications during the examination of the submitted plan or in an 
adjournment or suspension of the examination, the authority has complied with any 
duty to co-operate. The contrast with the drafting of subsections (5)(a) and (7B)(b), 
both of which explicitly call for the inspector to consider whether the authority 
complied with any duty to co-operate “in relation to [the plan’s] preparation”, is 
striking and clearly deliberate. Had Parliament intended the section 33A duty to apply 
in relation to any additional work by the local planning authority to support a request 
for modification of the plan under subsection (7C), it would have made no sense to 
exclude compliance with such duty from scrutiny by the inspector under subsection 
(7C). 

40. One sees there, in our view, a clear indication that the duty to co-operate applies, and 
only applies, to the stage of the plan-making process that is properly to be regarded as 
plan preparation under section 19, which is the stage prior to submission of the plan 
for examination. The duty does not subsist during the examination stage, nor does it 



revive if the examination is adjourned or suspended for main modifications to be 
produced and presented to the inspector with a view to making it possible for him to 
conclude the plan, as thus modified, satisfies the statutory requirements mentioned in 
section 20(5)(a) and is sound. The other relevant provisions of the statutory scheme 
are all to the same effect. 

41. It is true, as Mr Village submits, that a local planning authority will often undertake 
further work to refine or amend the provisions of the submitted plan once the 
examination stage of its plan-making process is under way, whether on its own 
initiative or prompted by the inspector to do so. And it may well be that such work, 
had it been done before the submission of the plan to the Secretary of State, would 
have qualified as activity in the preparation of the plan, within section 19. Sometimes 
that work will be done while the examination is running, on other occasions during a 
suspension or adjournment, as happened in this case. However, as Ouseley J. held, the 
carrying out of such work, in whatever circumstances it is done after the examination 
stage has begun, does not displace the autonomous role of the inspector in conducting 
the examination, nor does it take the process back to the stage of plan preparation, or 
create a hybrid phase in the process comprising plan preparation and independent 
examination in a single composite stage. Otherwise, as Ouseley J. pointed out (in 
paragraph 36 of his judgment) and as Mr Village accepts, not only would the duty to 
co-operate arise under section 33A, but the other statutory requirements applicable to 
plan preparation, including those relating to consultation, would have to be complied 
with again. 

42. The notion that the duty to co-operate might be engaged during the suspension of an 
examination, on the basis that the plan-making process reverted in those 
circumstances to the preparatory stage, but not if the examination continued, would 
lead to an arbitrary distinction in the statutory arrangements. Ouseley J. found this 
proposition distinctly unattractive, as he explained in paragraphs 38 to 40 of his 
judgment. We agree. As Ouseley J. observed (in paragraph 40), Part 2 of the 2004 
Act, as amended by the Localism Act, lacks the intricate provisions one would have 
expected to see had Parliament intended the duty to co-operate to arise upon the 
suspension of an examination for further work to be done. The absence of such 
provisions in the amended Part 2 is, we think, telling. 

43. Contrary to the submission of Mr Village, interpretation of sections 19, 20 and 23 of 
the 2004 Act in line with their natural sense and in accordance with their evident 
scheme does not create a significant gap in the responsibility of a local planning 
authority to engage as appropriate with neighbouring authorities when considering 
what potential modifications to a local development plan document to propose to an 
inspector pursuant to section 20(7C) of the 2004 Act. There is no clear and pressing 
policy need which could justify adoption of a strained or distorted reading of the 
provisions. 

44. A degree of co-operation by a local planning authority with neighbouring planning 
authorities is required as an aspect of satisfying an inspector as to the soundness of a 
development plan document (including any modifications of it), quite apart from 
under section 33A. This is because of the relevant parts of the National Planning 
Policy Framework requiring public bodies to co-operate on planning issues that cross 
administrative boundaries (paras. 178 to 182) and also by reason of the general public 
law duty resting on a local planning authority and an inspector, which the provisions 



of the National Planning Policy Framework reflect, to make reasonable enquiries in 
relation to relevant matters affecting the performance of their duties (see, e.g. 
Secretary of State for Education and Science v Tameside Metropolitan Borough 
Council [1977] AC 1014, 1065 per Lord Diplock). In the present case, in his final 
report the inspector did examine the extent to which there had been co-operative 
engagement by the council with neighbouring authorities in relation to the 
modifications proposed to the plan by reference to the provisions of the National 
Planning Policy Framework, in the context of his assessment whether the plan as 
modified would be sound, and found that the engagement with them had been 
sufficient. 

45. The practical effect of not applying the section 33A duty to work done in the post-
submission examination stage is to leave the inspector to review an authority’s co-
operative engagement with other authorities in relation to any further work and make 
a nuanced, fact-specific assessment as to its impact on the overall soundness of the 
plan with the proposed modifications. This may be seen as serving the public interest 
of achieving the promulgation of satisfactory planning policy documents in good 
time. By the stage of examination of a plan and proposed rectifying modifications, the 
inspector is in charge of the process and can make the relevant assessment of the 
soundness of the plan by reference to its substance, without needing to rule upon 
compliance by the authority during that stage with a formal statutory obligation of the 
kind contained in section 33A, which is appropriately relevant to the earlier 
preparation stage before the inspector becomes involved.

46. Lastly, for essentially the same reasons, we cannot accept Mr Village’s alternative 
submissions based on the subsections (3)(d) and (3)(e) of section 33A. As Mr Evans 
submits, work done after a plan has been prepared and submitted for examination 
cannot be regarded as either preparatory to its preparation or as having been done in 
support of its preparation. Mr Village’s argument strains these provisions beyond their 
proper and obvious meaning. They plainly relate to activity undertaken in, or 
associated with, the preparation of the plan before its submission for examination, and 
not to activity subsequently carried out in the course of the examination itself.    

Conclusion

47. In conclusion, therefore, one comes back to a straightforward reading of the relevant 
statutory provisions. Both a literal and a purposive interpretation of those provisions, 
in particular sections 19, 20 and 23, yield the understanding of them that informed 
both the inspector’s ruling of 27 April 2012 and Ouseley J.’s analysis in rejecting 
grounds 1, 2 and 3 of Samuel Smith’s application to the court under section 113 of the 
2004 Act. The duty to co-operate in section 33A of the 2004 Act which came into 
effect after the council’s core strategy had been prepared and submitted for 
examination, was not engaged when the council prepared its proposed main 
modifications during the suspension of the examination, and there was no failure on 
the part of the council to comply with that duty. It follows that the council’s 
subsequent adoption of the core strategy was not vitiated by any such error in the 
plan-making process, and was lawful.  

48. We therefore dismiss this appeal. 
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MR JUSTICE HOLGATE :

Introduction

The Challenge to the Revised Test Valley Local Plan

1. In their first claim, CO/1246/2016, the Trustees of the Barker Mill Estates bring a 
challenge under section 113 of the Planning and Compulsory Purchase Act 2004 
(“PCPA 2004”) to the Revised Test Valley Local Plan (“RTVLP”) adopted by the 
Defendant, Test Valley Borough Council (“TVBC”), acting as the local planning 
authority (“LPA”). The Claimants are the freehold owners of a very substantial land 
holding within the area of TVBC and are promoting various sites for residential and 
commercial development.

2. Test Valley covers over 650sq km of land in western Hampshire and abuts (in a 
clockwise direction starting from the north) Basingstoke and Deane Borough Council, 
Winchester City Council, Eastleigh Borough Council, Southampton City Council, 
New Forest District Council and Wiltshire Council. In the southern part of Test 
Valley, the Borough adjoins Southampton. The Claimants own land at Adanac Park, 
Nursling, which is directly adjacent to the boundary between TVBC and Southampton 
City Council.

3. In 2006 TVBC adopted as a statutory development plan for its area the Test Valley 
Borough Council Plan.  In the same year TVBC began work on a replacement for that 
plan.  A draft Core Strategy was submitted for statutory examination in 2009, but 
withdrawn as a result of concerns expressed by the Inspector.  Public consultation 
took place on the RTVLP in March to April 2013.  Following revocation of the South 
East Plan on 25 March 2013 a further pre-submission draft was published in 
November 2013 and public consultation took place between January and March 2014.

4. The Claimants objected to the housing growth and spatial strategy proposed in policy 
COM1 on the basis that TVBC had identified too low a requirement for housing and 
the policy approach was too constrained.  They also objected to the draft employment 
policies, particularly LE6 which restricted development at Adanac Park to B1 uses.  
The Claimants sought to have the policy amended to allow for B2 and B8 uses in 
addition to B1.

5. TVBC considered making amendments to its draft plan and on 31 July 2014 
submitted the document to the Secretary of State for Communities and Local 
Government (“SSCLG”) for statutory Examination.  The Claimants submitted 
representations and took part in hearings held by the examining Inspector. The 
hearings took place between 11 December 2014 and 22 January 2015. The purpose of 
the independent Examination is to determine whether (inter alia) the plan qualifies as 
“sound” and whether the LPA complied with its duty to co-operate with other 
authorities under section 33A of PCPA 2004 (section 20(5)).

6. By sections 20 and 23 of PCPA 2004, an LPA may not adopt a local plan unless (in 
summary) either (a) the Inspector considers it reasonable to conclude, firstly that the 
authority complied with its section 33A duty and certain statutory requirements for 
the preparation of the plan, and secondly that the plan is “sound”, or (b) the Inspector 
considers that the LPA complied with its section 33A duty and he recommends “main 



modifications” to the plan in order to make it sound and/or satisfy the requirements 
for plan preparation. If the “main modifications” procedure is followed, then the 
authority may not adopt the plan unless the final version includes those modifications.

7. The concept of “soundness” is not defined in the legislation.  However, section 19(2) 
of PCPA 2004 provides that in preparing the plan, the LPA must have regard to (inter 
alia) national policies issued by the Secretary of State.  They would include the 
National Planning Policy Framework (“NPPF”).  Paragraph 182 of the NPPF explains 
that a plan may be considered “sound” if it is:-

“Positively prepared – the plan should be prepared based on a 
strategy which seeks to meet objectively assessed development
and infrastructure requirements, including unmet requirements 
from neighbouring authorities where it is reasonable to do so 
and consistent with achieving sustainable development;

Justified – the plan should be the most appropriate strategy, 
when considered against the reasonable alternatives, based on 
proportionate evidence;

Effective – the plan should be deliverable over its period and 
based on effective joint working on cross-boundary strategic 
priorities; and

Consistent with national policy – the plan should enable the 
delivery of sustainable development in accordance with the 
policies in the Framework.”    (emphasis added)

8. In the case of the RTVLP the “main modifications” procedure was followed.  TVBC 
published a schedule of proposed main modifications in April 2015.  There was an 
opportunity between 24 April and 5 June 2015 for representations to be made on those 
proposals. The Claimants did so.

9. On 15 December 2015 the Inspector’s report on his Examination of the draft plan was 
published. He concluded that the duty to co-operate under section 33A had been 
satisfied (paragraphs 7 to 14).  He stated that shortcomings in the “submitted” version 
of the plan prevented it from being recommended for adoption.  However, the 
Inspector recommended that the plan, as amended by the “main modifications”, was 
sound and capable of adoption.

10. A report was presented to the meeting of TVBC’s Cabinet on 13 January 2016 
recommending that the plan be adopted on the basis of the Inspector’s report.  That 
recommendation was accepted by the Cabinet and then by the full Council.  The 
RTVLP was adopted on 27 January 2016, thereby replacing the former local plan and 
becoming part of the statutory development plan.

11. On 8 March 2016 the Claimants issued a challenge under section 113 of PCPA 2004 
to the RTVLP.  Paragraph 82 of the Claimants’ Statement of Facts and Grounds asks 
the Court to:-



(i) Quash the decision to adopt the plan;

(ii) Quash policy COM1 and the OAN figure at paragraph 5.12;

(iii) Quash Table 9 and policy LE6 relating to Adanac Park; and

(iv) Remit “both matters” to the Defendant for further preparation before 
publication and submission for examination of further policies.

It would appear that (ii) to (iv) relate to only two aspects of the plan and are to be 
treated as an alternative to (i) which would affect the whole plan. Either way, on the 
Claimants’ own case it would be unnecessary for the whole plan to be quashed and for 
it to be prepared all over again from the outset.

12. On 17 May 2016 Patterson J granted permission under section 113(3A) for the 
bringing of the application.

The Challenge to the SSCLG’s Decision on the Planning Appeals

13. In their second claim, CO/1901/2016, the Trustees of the Barker Mill Estates 
challenge under section 288 of the Town and Country Planning Act 1990 (“the TCPA 
1990”) the decision of an Inspector acting on behalf of the First Defendant, the 
Secretary of State for Communities and Local Government (“SSCLG”), to dismiss 
appeals on two sites which they own within Adanac Park.

14. Adanac Park comprises about 29 hectares of land which was formerly used for 
agriculture. Part of the Park has been developed for the headquarters of the Ordnance 
Survey under the umbrella of an outline planning permission granted on 16 June 
2008. The rest of the land is mainly used for grazing and market gardening. The 
M271 runs north-south along the western boundary of the Park and connects
Southampton with the M27 a short distance to the north.

15. In January 2014 the Claimants made 12 applications for planning permission or listed 
building consent in respect of 10 different plots within the Park.  In December 2014 
TVBC refused planning permission for 4,100 sq m of B8 and some B2 development 
on plot AP2, 27,600 sq m of B8 development on plot AP3 and for B1 development on 
plot AP5.

16. The Claimants appealed to the SSCLG against these refusals. An Inspector was 
appointed to determine the appeals on his behalf. A public inquiry was held between 
26 November and 11 December 2015. In her decision letter dated 9 March 2016 the 
Inspector allowed the appeal on site AP5 and granted permission for B1 development, 
but dismissed the appeals on sites AP2 and AP3.

17. On 11 April 2016 the Claimants issued the claim challenging the dismissal of the 
appeals in respect of plots AP2 and AP3. On 17 May 2016 Patterson J ordered that the 
paper application for permission under section 288(4A) be adjourned to be dealt with 
as a “rolled up hearing” and heard at the same time as the challenge to the RTVLP.  
The Judge decided that a rolled-up hearing of the application for permission should 
take place because of the inter-relationship of the section 288 claim with the challenge 
to the local plan for which she had already granted permission.  She stated that the 



proposed nine grounds of challenge were “somewhat diffuse” and would benefit from 
re-assessment.

18. In a skeleton argument relating to both claims, Mr Jeremy Cahill QC and Mr James 
Corbet Burcher, who appeared on behalf of the Claimants, condensed their arguments 
to 4 grounds.  They further refined the grounds in both claims during oral 
submissions.

19. Mr Michael Bedford QC appeared on behalf of TVBC in both claims and supported 
the SSCLG’s submissions in the section 288 proceedings. Mr Richard Honey 
appeared on behalf of the SSCLG in the section 288 proceedings to resist the 
challenge to the Inspector’s decision on the appeals. I am grateful to Counsel for their 
written and oral submissions.

20. In this judgment I will deal firstly with the grounds of challenge to the RTVLP in the 
claim under section 113 of PCPA 2004, before dealing with the grounds in the section 
288 claim challenging the decisions on the planning appeals.

The Challenge to the Revised Test Valley Local Plan

Legal Principles

21. It is common ground that the legislative framework and case law concerning the 
general principles for challenges to development plans under section 113 of PCPA 
2004 have been well-summarised by Hickinbottom J in Gallagher Estates Ltd v 
Solihull MBC [2014] EWHC 1283 (Admin) at paragraphs 10-34. I gratefully adopt 
the Judge’s summary of the well-known principles relevant for resolving the issues in 
the present challenge. There is no need for them to be rehearsed here.

22. Part of the Claimants challenge suggests that the NPPF has been misinterpreted.  In 
Tesco Stores Limited v Dundee City Council [2012] PTSR 983 the Supreme Court 
held that the construction, or interpretation, of a planning policy is a question of law 
for the Court to determine objectively in accordance with the language used 
(paragraph 18). However, the Court went on to state that development plans and 
other policy documents are not analogous in their nature or purpose to a statute or 
contract and should not be construed as if they were.  Moreover, many policies are 
framed in language the application of which to a given set of facts requires the 
exercise of judgment.  Matters of that kind fall within the jurisdiction of planning 
authorities as decision-makers and their exercise of judgment can only be challenged 
in the Courts if it is irrational or perverse (paragraph 19). Therefore, in a case where 
the decision-maker has had regard to a policy which he was required to take into 
account, it is essential for practitioners to keep in mind the distinction between 
interpretation and application of policy and the very different functions of the court 
in each area.

23. The public law principles which the courts have developed to deal with challenges to 
planning decisions on grounds of irrationality are equally relevant to a challenge of 
that type under section 113 to, for example, the policies in a local plan or the report of 
an examining Inspector. It is convenient to summarise those principles at this stage, as 
they affect my decisions on the complaints of irrationality in both the challenge to the 



RTVLP and the challenges to the Inspector’s appeal determination of the planning 
appeals.

24. A complaint of irrationality does not give a claimant an opportunity to revisit the 
planning merits of his appeal or of the Inspector’s decision. “The Court must be astute 
to ensure that such challenges are not used as a cloak for a rerun of the arguments on 
the planning merits” (Newsmith v Secretary of State for Environment, Transport and 
the Regions [2001] EWHC (Admin) 74 at paragraph 6). In any case where an expert 
tribunal such as a planning Inspector is the fact-finding body, the threshold for 
Wednesbury unreasonableness is a high and difficult hurdle for a claimant to 
surmount. This is greatly increased in most planning cases because the Inspector is 
not simply determining questions of fact, but is also concerned with making a 
planning judgment or a series of planning judgments. Because a substantial degree of 
judgment is involved, there will usually be scope for a fairly broad range of possible 
views by different decision-makers presented with the same materials, none of which 
could be categorised as unreasonable in the Wednesbury sense (Newsmith at 
paragraph 7). Against this background, a Claimant alleging that an Inspector has 
reached an irrational or perverse conclusion on matters of planning judgment “faces a 
particularly daunting task” (Newsmith at paragraph 8).

25. Similarly, in Wychavon District Council v Secretary of State for Communities and 
Local Government [2009] PTSR 19 Carnwath LJ (as he then was) stated that the 
courts should guard against undue intervention in policy judgments by expert 
tribunals, such as planning Inspectors, acting within their areas of specialist 
competence. Their decisions should be respected unless it is quite clear that they have 
misdirected themselves in law (see paragraphs 31, 33 and 43). The same approach 
applies when the Court reviews the policy judgments of experience planning 
committees, whether in relation to the formulation and adoption of local planning 
policy or taking decisions on planning applications (see eg. R (Bishops’s Stortford 
Civic Federation) v East Herts DC [2014] PTSR 1035 at paragraph 40; R 
(Trashorfield Limited) v Bristol City Council [2014] EWHC 757 (Admin) at 
paragraph 13).

26. However, irrationality challenges are not confined to the relatively rare example of a 
“decision which simply defies comprehension”. They also include a decision which 
proceeds from flawed logic (R v North and East Devon Health Authority ex parte 
Coughlan [2001] QB 213, 214 at paragraph 65).

Ground 1

27. In summary, the Claimants complain that TVBC failed to comply with the 
requirements of the NPPF that, in preparing and adopting a local plan, the plan-
making authority must identify the full objectively assessed housing need (“FOAN”) 
for its district.  This was described by the Claimants as a failure in relation to both the 
interpretation and application of policy (see e.g. paragraph 65 of skeleton) without 
appreciating the need to make the essential distinction to which I have already 
referred between the two types of error.  They must not be elided, but that is what 
happened in certain parts of the Claimants’ argument in this case. Unfortunately, this 
error is increasingly common in claims brought before this court.



The National Planning Policy Framework

28. For plan-making, the presumption in favour of sustainable development contained in 
paragraph 14 of the NPPF requires (inter alia) that “local plans should meet 
objectively assessed needs…” unless either:-

“…any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits, when assessed against the 
policies in this Framework taken as a whole; or

specific policies in this Framework indicate development 
should be restricted.”

29. In the section of the NPPF dealing with “delivering a wide choice of high quality 
homes” paragraph 47 states (inter alia):-

“To boost significantly the supply of housing, local planning 
authorities should:

 use their evidence base to ensure that their Local Plan 
meets the full, objectively assessed needs for market and 
affordable housing in the housing market area, as far as is 
consistent with the policies set out in this Framework, 
including identifying key sites which are critical to the 
delivery of the housing strategy over the plan period…”

30. The section of the NPPF dealing with plan-making explains how a local planning 
authority is required to prepare a “proportionate evidence base in order to underpin 
the policies in its plan and to satisfy one of the tests for “soundness” contained in 
paragraph 182 of the NPPF. In relation to housing development paragraph 159 states:-

“Local planning authorities should have a clear understanding 
of housing needs in their area.  They should:

 prepare a Strategic Housing Market Assessment to assess 
their full housing needs, working with neighbouring 
authorities where housing market areas cross administrative 
boundaries.  The Strategic Housing Market Assessment 
should identify the scale and mix of housing and the range 
of tenures that the local population is likely to need over the 
plan period which:

- meets household and population projections, taking 
account of migration and demographic change;

- addresses the need for all types of housing, including 
affordable housing and the needs of different groups 
in the community (such as, but not limited to, families 
with children, older people, people with disabilities, 



service families and people wishing to build their own 
homes); and

- caters for housing demand and the scale of housing 
supply necessary to meet this demand;

 prepare a Strategic Housing Land Availability Assessment 
to establish realistic assumptions about the availability, 
suitability and the likely economic viability of land to meet 
the identified need for housing over the plan period.”

Planning Practice Guidance

31. More detailed guidance on how the FOAN should be assessed in plan-making is given 
in the PPG.  The assessment of development needs is an objective assessment of need 
based on facts and unbiased evidence; plan-makers should not apply constraints to the 
overall assessment of need, such as limitations imposed by the supply of land, historic 
under performance, viability, infrastructure or environmental constraints (paragraph 
004).  Although the PPG strongly recommends the use of the standard methodology it 
sets out, it also points out that “there is no one methodological approach” (paragraph 
005).  Likewise, it states that “Establishing future need for housing is not an exact 
science.  No single approach will provide a definitive answer” (paragraph 014).  

32. In summary, the PPG advises that the starting point for an LPA is to use the 
household projections published by DCLG.  They are based on demographic trends.  
Accordingly, that estimate may need to be adjusted to reflect factors affecting local 
demography and household formation rates that are not captured by past trends.  An 
adjustment may also be needed to deal with previous undersupply in an area where 
that has constrained past household formation rates (paragraph 015).  Regard should 
also be had to employment numbers based on past trends, economic forecasts, growth 
in the working age population and cross-boundary migration assumptions (paragraph 
018).  The housing need numbers indicated by such techniques should also be 
adjusted for market signals, including indicators of the balance between demand for 
and supply of dwellings such as land prices, house prices, rents, affordability, rate of 
development and data on overcrowding (paragraph 019).  Paragraphs 022 to 027 
provide guidance on assessing the need for affordable housing.

33. Plainly the application of paragraphs 14, 47 and 159 of the NPPF and also of the PPG 
involves a good deal of judgment on the part of an LPA. Unless a claimant bringing a 
challenge under section 113 to the approach taken by an LPA for identifying the 
FOAN for its area can demonstrate that the complaint does truly relate to the 
interpretation or meaning of text contained in the policy, rather than its application, 
the LPA’s approach cannot be challenged unless it is shown to be irrational.

The two-stage approach to identifying the Housing Requirement in a Local Plan

34. In Solihull Metropolitan Borough Council v Gallagher Estates Limited [2014] EWCA 
Civ 1610 the Court of Appeal held that the NPPF requires a two-stage approach to be 
followed by the LPA.  First, the LPA must establish the housing FOAN as an 



objective exercise which disregards policy considerations and other matters such as 
the availability of land. At the second stage the LPA may consider whether policy or 
other considerations justify constraining (or increasing) the FOAN so as to arrive at
the amount of housing which the policies in the new plan will require to be provided.  
It is important for the LPA to follow this two-stage approach because the NPPF 
contains some distinct changes in policy as compared with the former national policy 
in PPS 3. There is now a focus on the need to “boost” the supply of housing 
“significantly”.  Thus, the FOAN stage is simply concerned with the identification of 
housing need, without any balancing exercise in which, for example, policy 
considerations might offset the meeting of housing need. That balancing exercise is 
confined to the second stage and even then the FOAN is required to be met unless, 
and only to the extent that, other factors of sufficient weight demonstrate that that 
should not be done (NPPF paragraph 14 and Gallagher at paragraphs 10 to 16).

35. The Claimants also rely upon paragraph 43 of the judgment of Stewart J in Satnam 
Millennium Limited v Warrington Borough Council [2015] EWHC 370 (Admin)
where the Court upheld one out of five complaints that the LPA had failed to identify 
the FOAN for its district. In relation to affordable housing the Court stated:-

(i) The FOAN for affordable housing should be identified;

(ii) The FOAN should then be considered “in the context of its likely delivery as a 
proportion of mixed market/affordable housing development”;

(iii) An increase in the total housing figures included in the local plan should be 
considered where it could help deliver the required number of affordable 
homes;

(iv) Then the local plan should meet the FOAN for affordable housing subject only 
to the constraints in paragraphs 14 and 47 of the NPPF.

36. However, it should be noted that this part of the judgment did not lay down
immutable principles of law derived from planning legislation or judicial decisions, 
but rather it summarised policy currently set out in paragraph 029 of the Planning 
Practice Guidance (“PPG”) on “Housing and Economic Development Needs 
Assessments”.  It is also important to note the language used in point (iii) in paragraph 
35 above (taken from the PPG) “could help deliver” and not must help deliver. This 
language acknowledges (i) that under current policies most of the new affordable 
housing in this country is delivered as a proportion of the development carried out for 
disposal at open market values, and (ii) the suggestion that the amount of open market 
housing should be increased so as to help deliver the FOAN for affordable housing, 
begs other questions, including whether an increase in open market housing is itself 
deliverable or desirable.

37. Point (iv) above is also relevant to this issue. It refers to the constraints on meeting 
FOAN identified in paragraphs 14 and 47 of the NPPF, namely consistency with other 
policies in the Framework. Those policies must include the tests for whether a local 
plan is “sound” in paragraph 182 of the NPPF. Thus, a local plan is required to be 
“effective” in the sense that it should be (inter alia) “deliverable over its period”. This 
is a longstanding policy requirement of central government.  Paragraph 173 states 
that:-



“Pursuing sustainable development requires careful attention to
viability and costs in plan-making and decision-taking.  Plans
should be deliverable.  Therefore, the sites and the scale of 
development identified in the plan should not be subject to such 
a scale of obligations and policy burdens that their ability to be 
developed viably is threatened.  To ensure viability, the costs of 
any requirements likely to be applied to development, such as 
requirements for affordable housing, standards, infrastructure 
contributions or other requirements should, when taking 
account of the normal cost of development and mitigation, 
provide competitive returns to a willing land owner and willing 
developer to enable the development to be deliverable.”
(emphasis added)

In my judgment, the NPPF makes it plain that these considerations of deliverability, 
including viability, are relevant to the second stage for the treatment of housing needs 
identified by the Court of Appeal in Gallagher. That also applies to the advice in 
paragraph 029 of the PPG, repeated in paragraph 43 of Satnam. 

38. Because ground 1 is concerned with a challenge to the making of a local plan, it is 
necessary for this Court to have well in mind the two stages identified in Gallagher.
As the Court of Appeal has recently reminded us in Oadby and Wigston BC v 
Secretary of State for Communities and Local Government [2016] EWCA Civ 1040 
(at paragraphs 9-10, 34-36 and 49-51), the two stage exercise which is required for the 
preparation of a local plan is different from the one stage FOAN exercise required 
where the 5 year supply of housing land has to be assessed in the determination of a 
planning application and a local plan has yet to be adopted.

39. Likewise, the decisions of the Courts must be distinguished according to their context.  
Both Oadby and Wigston BC and Kings Lynn and West Norfolk BC v Secretary of 
State for Communities and Local Government [2015] EWHC 2464 (Admin) were 
concerned with decisions on planning appeals and not with any challenge to a local 
plan.  Accordingly, it would be inappropriate for me to take up the invitation by Mr 
Cahill QC to resolve the conflict he sees between paragraph 34(ii) of the judgment of 
Hickinbotttom J in Oadby and Wigston [2015] TWHC 1879 (Admin) and the 
judgment of Dove J in the Kings Lynn case.  They were both dealing with the 
exercise required by paragraph 49 of the NPPF in a planning appeal.  However, I note 
that the Court of Appeal in Oadby and Wigston did not regard the comments of Dove 
J as conflicting with the “essential reasoning” of Hickinbottom J (see paragraph 55).  
For the purposes of the decision in this case I simply record that my views on the 
relevance of deliverability to the second stage of Gallagher in the context of plan-
making (e.g. for the provision of affordable housing) accord with those of Dove J on 
the same subject (see paragraphs 35-36 of [2015] EWHC 2464 (Admin)).

TVBC’s assessment of Housing Needs

40. In January 2014 TVBC issued a Strategic Housing Market Assessment (“SHMA”) for 
its area, although it recognised that that formed part of a larger housing market area 
covering Winchester, Southampton, Eastleigh and the New Forest (paragraph 1.5).  
The document followed the guidance in the PPG, for example, by starting with 
household projections and then making a number of assumptions on such matters as 



jobs, commuting and economic forecasts in order to produce a range of projections.  
At Page 82 the SHMA concluded that in order to meet the FOAN, TVBC should 
consider a housing requirement figure of between 420 and 590 dwellings a year.  The 
lower end of the range was driven by past demographic trends and the upper level by 
the highest of the economic projections (based upon an improvement in employment 
rates in line with labour force trends).  Section 7 of the SHMA assessed the need for 
affordable housing, following the guidance in the PPG, at 292 dwellings a year (page 
100).  In the concluding section of the SHMA, the bottom end of the range for FOAN 
was adjusted upwards from 420 to 450 dwellings a year to take into account 
constraints which had influenced past demographic trends.  The upper end of the 
range remained unchanged at 590 dwellings.  The SHMA recommended that a figure 
at the upper end would meet all demographic-led needs and allow for reasonable 
economic growth (page 142).

41. Paragraph 5.8 of the submission draft of the RTVLP (31 July 2014) stated that the 
SHMA formed the key evidence for deciding on the amount of housing to be 
provided.  The plan then summarised the demographic and economic projections 
which had been produced.  Paragraph 5.12 stated that a housing led figure of 834 
dwellings a year “would deliver the objectively assessed housing need”. But this 
figure simply represented the number of houses needing to be built each year if 35% 
of that figure were to be delivered as affordable housing in line with policy COM7
(the policy on the delivery of affordable housing) in order to achieve the FOAN for 
affordable housing of 292 dwellings a year. The figure of 834 dwellings a year never 
purported to represent an assessment of FOAN for all housing needs in the area. The 
plan went on to state that the market would not be able to deliver as many as 834 
dwellings a year because of a lack of demand in the private sector.  TVBC also 
explained that it would not be viable to increase the requirements set out in COM7 for 
the proportion of open market development to be delivered as affordable housing, so 
as to achieve 292 affordable dwellings a year.  

42. Ultimately, the plan concluded that 588 dwellings a year should be provided, which
would “fully meet all household and population projections, taking account of 
migration and demographic change, and provide for economic growth” (paragraph 
5.18).  The figure of 588 dwellings a year would deliver 206 affordable houses a year 
(i.e. 35% of 588), less than the FOAN for affordable housing of 292 dwellings a year 
(paragraph 5.21).

43. In paragraph 28 of his report on the Examination of the RTVLP, the Inspector 
recorded TVBC’s position that the figure of 588 dwellings a year meets the FOAN for 
market housing and, in so far as it is realistic and deliverable, for affordable housing.  
The Inspector reviewed the demographic and economic projections produced by 
TVBC and considered them to be acceptable and in line with the PPG (paragraphs 29 
to 34). He endorsed the figure of 588 dwellings a year as being within the range of 
economic projections and as meeting the FOAN.  “This would fully meet household 
and population projections, allowing for growth and demographic change, and 
provide for economic growth” (paragraph 35).  

44. The Inspector then explained how the position was different for affordable housing.  
The FOAN for affordable housing is 292 dwellings a year (paragraph 36).  The 
assumption in the evidence was that 35% of housing completions would be affordable 
through the combined effect of policy COM7, rural exception sites and schemes by 



“registered providers” (paragraph 37).  The Inspector accepted the evidence that 
viability constraints precluded any increase in the overall 35% provision rate on open 
market developments.  The only other way of achieving 292 dwellings a year as 
affordable housing would be to consider increasing the overall provision of 588 
dwellings a year to 834 dwellings a year, but he considered that to be unrealistic 
because of the lack of market demand to support such a figure.  The increased level of 
out-commuting would also be unsustainable.  “An increased target would lead to the 
plan becoming potentially undeliverable and unsound” (emphasis added) (see 
paragraphs 38 to 39).  He concluded that “the evidence demonstrates that the 
[RTVLP] housing requirement will meet the full, objectively assessed needs for 
market housing and, although there would be a shortfall in affordable housing, this 
reasonably takes account of a range of local factors including the consequences for 
the overall sustainability of the approach” (emphasis added) (paragraph 42).

The Claimants’ criticisms under ground 1

45. The Claimants submit that:-

(i) The draft RTVLP treated the figure of 834 dwellings a year as the FOAN 
figure, but rejected it on grounds of deliverability and viability.  TVBC 
unlawfully elided or merged stages one and two as laid down in Gallagher;

(ii) The RTVLP failed to include affordable housing as part of the FOAN and, in 
taking into account viability and sustainability considerations, it failed to 
comply with the first stage identified in Gallagher;

(iii) Having decided not to meet the FOAN for affordable housing, TVBC failed to 
identify the FOAN for market housing as a separate figure.

46. Unfortunately, it has been necessary to summarise a good deal of legal, policy and 
factual material in order to provide the context for these criticisms. Having done so, it 
is possible to reject the Claimants’ criticisms briefly.  Indeed, the torrential volume of 
paper and prolix grounds lodged with the application initially obscured the unarguable 
nature of the grounds.

47. It is perfectly plain that when the documents are read fairly and in context TVBC 
never identified the figure of 834 dwellings a year as an overall FOAN figure (or 
indeed any figure greater than 588).  The figure of 834 dwellings a year was produced 
as part of an assessment of the level at which the policy for the annual dwelling 
requirement would need to be set if, applying the assumption that 35% of all housing 
development carried out would be provided as affordable homes, the FOAN for 
affordable housing (292 dwellings a year) were to be achieved. In carrying out this 
assessment both the Inspector and TVBC were faithfully applying paragraph 029 of 
the PPG, as repeated in paragraph 43 of Satnam. They both rejected the notion of
including 834 dwellings a year as a policy requirement in the local plan on grounds of 
lack of market demand and sustainability objections.  But in so doing they were not 
rejecting 834 dwellings a year as a measure of FOAN. They did not misinterpret 
either the NPPF or the PPG. More to the point their approach could not possibly be 
criticised in law as being an irrational application of policy.



48. The Claimants’ second criticism is also untenable.  TVBC did produce and justify a 
FOAN figure for affordable housing (292 dwellings a year).  No criticism has been 
made in these proceedings of that figure.  It was produced as an additional part of the 
Council’s analysis following paragraphs 022 to 029 of the PPG.  The reasoning given 
for why 834 dwellings a year could not be provided also explains why the FOAN 
figure of 292 dwellings a year for affordable housing was not going to be met in 
accordance with the second stage identified in Gallagher.  It is well established that 
sustainability and deliverability considerations are relevant considerations in that 
second stage.

49. It follows from the material I have previously summarised and the analysis above that 
neither the Inspector nor TVBC can be criticised for eliding the first and second 
stages in Gallagher.

50. As a belated recognition of the flaws in the first two criticisms, Mr Cahill QC sought 
to introduce a third, namely that TVBC failed to identify a separate FOAN for market 
housing alone. I accept the short answer given by Mr Bedford QC that there was no 
requirement to do so. TVBC complied with the guidance in the PPG for producing 
projections and analysis to arrive at an overall FOAN taking into account 
demographic and economic factors. By definition that exercise included the need for 
market housing. The figure of 588 dwellings a year, endorsed by the Inspector, 
includes open market housing.

51. The derivation of that figure did not address “affordability” of homes as a separate 
issue.  Therefore, a further exercise was carried out, in accordance with the PPG, to 
identify the amount of housing needing to be provided for those who cannot afford 
accommodation at open market prices (including current unmet housing need) in 
order to see whether, at the second stage in Gallagher, the overall FOAN of 588 
dwellings a year should be increased to enable that affordability FOAN to be met.  It 
was decided that it should not be.  But it does not follow from the decision not to 
provide the FOAN for affordable housing (or otherwise) that the FOAN for open 
market housing needed to be separately identified.  No policy or legal authority was 
identified by the Claimants to support their submission, nor any reason advanced as to 
why this exercise should be necessary as a matter of law, a fortiori where the 
Claimants are unable to show any legal error in the LPA’s assessment of the FOAN 
for overall housing need.

52. In summary, the Claimants have failed to identify any misinterpretation of any 
planning policy by either TVBC or the Inspector. In my judgment there was nothing 
irrational about the way in which TVBC and the Inspector applied the NPPF and the 
PPG. For all these reasons ground 1 must be rejected.

Ground 2

53. The Claimants submit that TVBC failed to comply with its duty to co-operate under 
section 33A of PCPA 2004 by failing to consider taking any action with neighbouring 
LPAs to deal with the shortfall in meeting the FOAN for affordable housing in Test 
Valley by the provision of additional housing in other areas.  For the same reasons the 
Inspector erred in law by concluding that the duty under section 33A had been met,
which vitiated his recommendation under section 20 that the RTVLP be adopted and 
TVBC’s decision under section 23 to adopt the plan.



54. Section 33A provides (in so far as is relevant):-

“Duty to co-operate in relation to planning of sustainable 
development

(1) Each person who is-

(a) a local planning authority

(b) a county council in England that is not a local 
planning authority, or

(c) a body, or other person, that is prescribed or of a 
prescribed description,

must co-operate with every other person who is within 
paragraph (a), (b) or (c) or subsection (9) in maximising 
the effectiveness with which activities within subsection 
(3) are undertaken.

(2) In particular, the duty imposed on a person by 
subsection (1) requires the person-

(a) to engage constructively, actively and on an ongoing 
basis in any process by means of which activities 
within subsection (3) are undertaken, and

(b) to have regard to activities of a person within 
subsection (9) so far as they are relevant to activities 
within subsection (3).

(3) The activities within this subsection are-

(a) the preparation of development plan documents,

(b) …

(c) …

(d) activities that can reasonably be considered to 
prepare the way for activities within any of 
paragraphs (a) to (c) that are, or could be, 
contemplated, and

(e) activities that support activities within any of 
paragraphs (a) to (c),

so far as relating to a strategic matter.

(4) For the purposes of subsection (3), each of the 
following is a “strategic matter”-



(a) sustainable development or use of land that has or 
would have a significant impact on at least two 
planning areas, including (in particular) sustainable 
development or use of land for or in connection with 
infrastructure that is strategic and has or would have 
a significant impact on at least two planning areas, 
and

(b) …

(6) The engagement required of a person by subsection 
(2)(a) includes, in particular –

(a) considering whether to consult on and prepare, and 
enter into and publish, agreements on joint 
approaches to the undertaking of activities within 
subsection (3), and

(b) if the person is a local planning authority, 
considering whether to agree under section 28 to 
prepare joint local development documents.

(7) A person subject to the duty under subsection (1) must 
have regard to any guidance given by the Secretary of 
State about how the duty is to be complied with.”

The Court was informed that the current guidance under section 33A(7) is to be found 
in paragraphs 178 to 181 of the NPPF.

55. In Zurich Assurance Limited v Winchester City Council [2014] EWHC 758 (Admin)
Sales J (as he then was) dealt with the content of the duty and the appropriate standard 
of review to be applied by the Courts (paragraphs 108 to 114).  Mr Cahill QC 
accepted the correctness of the principles set out in those paragraphs and for my part I 
entirely agree with the Judge’s analysis.

56. Issues such as what would amount to sustainable development, what would have a 
significant impact on two or more planning areas, what should be done to “maximise 
effectiveness” with regard to the preparation of a development plan, what measures of 
constructive engagement should take place and the nature and extent of any co-
operation are all matters of judgment for the LPA.  The requirement in section 33A(6) 
to consider joint approaches to strategic planning matters is also a matter of judgment 
for the LPA. Each of these issues is highly sensitive to the facts and circumstances of 
the case.  The nature of these functions is such that a substantial margin of 
appreciation or discretion should be allowed by the Court to the LPA.

57. PCPA 2004 makes the examining Inspector responsible for making the initial
determination as to whether the LPA has complied with its duty to co-operate. Unless 
he is so satisfied and recommends the adoption of the local plan the LPA has no 
power to adopt the plan. In the present case these requirements were satisfied and so 
TVBC was entitled to adopt the RTVLP unless the Inspector’s conclusion under 
section 20(7B)(b) was vitiated by a public law error.  However, it is significant that 



under that provision the Inspector was only required to decide whether it was 
“reasonable to conclude” in all the circumstances that the LPA complied with any 
duty under section 33A relating to the preparation of the plan. Once again this 
language confirms that compliance with section 33A involves matters of judgment for 
the LPA for which a margin of appreciation is to be given.

58. In agreement with Sales J I consider that:-

(i) The question posed by section 20(7B)(b) of PCPA 2004 is a matter for the 
judgment of the Inspector;

(ii) The Court’s role is limited to reviewing whether the Inspector could rationally 
make the assessment that it would be “reasonable to conclude” that the LPA 
had complied with section 33A;

(iii) It would undermine the structure of PCPA 2004 and the procedure it provides 
for review by an independent Inspector if, on a challenge made under section 
113, the Court sought to apply a more intrusive form of review in its 
assessment of the underlying lawfulness of the LPA’s conduct or performance;

(iv) The Inspector’s conclusion cannot be impugned unless irrational or unlawful.

59. The challenge under ground 2 is therefore directed to the Inspector’s report, in 
particular paragraphs 10 to 14 where he stated:-

“10. On the first day of the Hearing a submission was made 
by a representor to the effect that the Council had failed 
in relation to the DtC [the duty to co-operate]. This was 
discussed in some detail at the Hearing, and in public 
correspondence between the representor, the Council 
and myself.  The most important element of this 
submission was that the Council’s identified affordable 
housing need figure is 292 dwellings per annum (d.p.a.) 
(clarified by MM/5/1), with certain caveats, whereas 
the expected provision is 206 d.p.a.  The Council put 
forward reasons for this position, but the DtC issue 
relates to the fact that the Council had not asked 
neighbouring authorities whether they could 
accommodate some or all of the identified shortfall.

11. There is nothing to suggest the extent to which any 
shortfall in affordable housing provision within Test 
Valley would lead to displaced demand affecting some 
or all of the eight adjoining authorities.

12. The objective of the DtC is to maximise the 
effectiveness of the plan making process.  In this case 
the overall manner in which the Council has worked 
with other authorities, particularly but not exclusively in 
the southern part of the Borough, is impressive.  In the 
light of their considerable experience, Council officers 



presented me with a very clear picture of the position of 
adjoining authorities in relation to affordable housing.  
To have made a formal request to adjoining authorities 
for assistance with affordable housing, when the 
Council knew full well what the answer would be, 
would not have been effective or productive.

13. In subsequent correspondence the representor also 
stated that there would be a shortfall in market housing, 
and that the DtC would additionally be triggered in this 
respect.  However, as I conclude (below) that the RLP 
will meet the full OAN for market housing, this matter 
does not trigger the DtC.

14. The Council has clearly taken into account the wider 
strategic context and the interrelationships with 
neighbouring areas, particularly in terms of housing 
markets and employment patterns.  I am satisfied that 
the Council has engaged constructively, actively and on 
an ongoing basis with relevant local authorities and 
organisations, and I conclude that the DtC has been 
met.”

60. The Claimants submit that where an LPA cannot meet its own FOAN for affordable 
housing then it must “explore under the ambit of the duty to co-operate whether any 
unmet needs can be met within adjacent LPAs” (paragraph 68 of skeleton).  The 
proposition is said to be based upon paragraphs 104 and 106 of the judgment of 
Hickinbottom J in Gallagher.  But in fact the Judge did not determine any issue in 
relation to section 33A nor did he lay down the proposition for which the Claimants 
contend.

61. It is to be noted that the Claimants’ proposition is limited in scope. This is not a case 
where non-compliance with section 33A is said to have occurred because the 
Defendant failed to address the inclusion of a policy in its plan for meeting needs 
arising outside its area. The Claimants simply argue that TVBC should have 
“explored” with other LPAs the issue of whether the shortfall in meeting the FOAN 
for affordable housing in its area could be dealt with in their areas. In essence, this is 
the same complaint as that raised at the Examination, namely that TVBC failed to put 
this question to the other authorities.

62. The Claimants were not at all precise as to what the use of the term “explore” should 
be taken to mean, although it lies at the heart of the ground of complaint. By 
implication the Claimants recognise that TVBC was not in a position to compel other 
authorities to provide for TVBC’s shortfall and that they might legitimately say that 
they were unable to assist. Here the word “explore” suggests obtaining sufficient 
information about affordable housing needs in the areas of other LPAs and their 
ability to satisfy their own needs and any additional needs from other areas. In the 
light of that information a plan-making authority could decide, as a matter of 
judgment, whether it would be worthwhile to pursue negotiations with one or more 
other authorities to assist with its shortfall. 



63. In this case the Claimants made no attempt to show the Court that TVBC either 
lacked this information or that, in the light of the information it had, TVBC’s 
judgment that there was no point in pursuing negotiations with other authorities on 
this point was irrational. In his reply, Mr Cahill QC confirmed that the only criticism 
of the Inspector’s report is one of irrationality and is limited to the last sentence of 
paragraph 12, in which he had said that there had been no need for TVBC to make a 
“formal request” to adjoining authorities when it knew full well what the answer 
would be.  He also stated that no legal criticism is made of the penultimate sentence 
of paragraph 12 in which the Inspector said that TVBC’s officers had given him a 
very clear picture of the position of adjoining authorities in relation to affordable 
housing.

64. In fact, paragraph 12 is a summary of what the Inspector had been told during the 
Examination.  In inquiry document IN009 (dated 19 December 2014) the Inspector 
explained that the extent of cross-boundary working had been explained by TVBC not 
only in its “Duty to Co-operate Statement” but also in the Hearing sessions, including 
one devoted to affordable housing.  TVBC had been actively engaged in the 
production of a number of informal strategies and evidence based studies with other 
authorities and stakeholders.  The extent of the working with other authorities was 
described by the Inspector as “impressive”.  It was from this information that he 
reached the judgment that TVBC’s officers were “fully aware that other authorities 
would not be in a position to assist with any shortfall”. Plainly the Inspector relied
upon this information when writing paragraph 12 of his Report on the Examination.

65. When paragraph 12 of the Report is read properly in the context of the material which 
was before the Examination, the Inspector, in his review of TVBC’s performance, 
was entitled to reach the conclusions that (i) they had obtained sufficient information 
from the cross-boundary work which had in fact taken place on whether adjoining 
authorities would be able to provide affordable housing to meet any part of needs
arising within TVBC’s area and that (ii) it would have been pointless to make a 
“formal request” for assistance in meeting TVBC’s shortfall.  It is impossible for the 
Court to treat the Inspector’s conclusions as irrational and so ground 2 must be 
rejected.

Ground 3

The Claimants’ argument summarised

66. Mr Cahill QC submitted that TVBC failed to adopt a plan which was “sound” so as to 
comply with section 20(5)(b) of PCPA 2004, because the RTVLP did not allocate 
sufficient land to meet the full objectively assessed need for B8 (storage and 
distribution) development, so as to comply with the requirements of the NPPF. But 
this formulation of ground 3, clarified during the Claimants’ reply, does not give the 
full legal picture. TVBC adopted the RTVLP in accordance with the 
recommendations of the examining Inspector and he concluded that the plan, subject 
to the Main Modifications, was sound. To that extent TVBC’s actions under section 
23 of PCPA 2004 were intra vires the statutory framework summarised in paragraphs 
5 and 6 above. In deciding to adopt the RTVLP the LPA generally adopted the 
reasoning in the Inspector’s report on the Examination (certainly in so far as is 
relevant to ground 3). So it turns out that the Claimants’ criticisms are really directed 
at the content of the plan itself and essentially that is because nobody raised the point 



with which ground 3 is concerned in the Examination of the plan for the Inspector to 
consider.

67. The Claimants rely not only upon paragraph 14 of the NPPF (see paragraph 28
above), but also paragraphs 17(3), 156, 159, 160, 161 and 182. So, for example, 
paragraph 17(3) provides that “every effort should be made objectively to identify and 
then meet … business and other development needs of an area”.  Plans should “set out 
a clear strategy for allocating sufficient land which is suitable for development in their 
area, taking account of the needs of the … business communities” (emphasis added). 
Paragraphs 160-161 specifically deal with business development in the context of 
plan-making. Having prepared the evidence base described in paragraph 160, LPAs 
should use the evidence base to “assess” the needs for land or floorspace for all 
foreseeable types of economic activity. They should also “assess” the existing and 
future supply of land available for economic development and its sufficiency and 
suitability to meet the identified needs.

68. The Claimants refer to paragraphs 6.9 to 6.11 and Table 9 in the submitted version of 
the RTVLP. The draft plan identified a total need for 59,500 sq m net of additional 
employment floorspace within the Southern Test Valley. That figure was split 
between 19,000 sq m for B1 floorspace, 7,500 sq m for B2 and 33,000 sq m for B8. 
Paragraph 6.11 of the draft plan stated that to meet the development required new 
allocations of land were proposed in table 10. Three sites were identified to provide 
30,000 sq m of B1 space (as against the need for 19,000 sq m). Two sites were 
identified to provide 8,000 sq m of B2 floorspace (compared to the need for 7,500 sq 
m) and one allocation was identified to provide 25,000 sq m of floorpsace for B8. As 
against the need for 33,000 sq m, the B8 allocation left a shortfall of 8,000 sq m (but I 
was told that a subsequent grant of planning permission on the site allocated for B8 
reduced that shortfall to 6,823 sq m).

69. Essentially, the Claimants’ complaint is that the RTVLP failed to address this alleged 
under-allocation of land to meet the objectively assessed need for B8 development in 
compliance with the NPPF (notably paragraph 14). Consequently, the RTVLP should 
not have been treated as “sound” under section 20(5)(b) and qualifying for adoption 
under section 23. This “soundness” issue is an essential component of the Claimants’ 
complaint.

The Claimants’ failure to raise their point during the Examination of the draft plan

70. It is therefore particularly surprising that during the Examination of the RTVLP the 
Claimants did not identify this point as something which rendered the plan “unsound” 
and so could not be adopted under the PCPA 2004, unless that unsoundness were to 
be cured through the Main Modifications procedure. The Inspector gave the 
Claimants the opportunity to identify any points of this nature which they took up in 
November 2014, and yet this point was not raised by them. Furthermore, no one 
suggests that it was raised by any other party. 

71. The Claimants were represented by highly qualified and experienced planning 
consultants who made substantial representations at various stages on a range of 
subjects, including the draft employment policies. Two sets of representations were 
made in March 2014 dealing with “Employment Growth” policies and Adanac Park 
(Policy LE6) respectively. Although the policies to which I have referred were 



discussed, no objection was made to the soundness of the plan through an under-
allocation of land to meet the need for B8 land. Instead, the representations focussed 
on market demand and allowing a wider range of uses at Adanac Park, notably B8. In 
November 2014 the Claimants produced further representations which (inter alia) 
addressed questions raised by the Inspector, in particular whether the employment 
policies in the RTVLP were consistent with the NPPF and justified by clear and 
robust evidence. Once again the B8 “under-allocation” or “shortfall” point was not 
pursued. 

72. Although in their Summary Grounds of Defence TVBC objected that the “B8 
shortfall” point had not been raised during the Examination process, the Claimants did 
not refute that objection (see eg. the documents identified in paragraph 96 of the 
Claimants’ skeleton). When asked to confirm that the point had not in fact been 
raised, Mr Cahill QC belatedly produced an extract from the Claimants’ 
representations on the draft Main Modifications proposed to the RTVLP which 
contained the following perfunctory observation:-

“It is noted that even taking account of the ‘allocation’ of
25,000 sq m at LE4, there is still a shortfall of B8 provision, for 
which no sites have been identified. Also, given this lack of 
other identified sites, there is no new provision identified at all 
for B8 within the Local Plan and implies that despite a clear 
and identified market need is not being met.”

73. It appears that the proposed Main Modifications document was issued by TVBC in 
April 2015 and the Claimants’ representation quoted above was submitted in June 
2015. In fact, their comment on “shortfall” did not arise from the proposed 
modification of policy LE4 to which it purported to be related. But more to the point, 
the Claimants did not suggest that the proposed allocation of a lower level of B8 
floorspace than was needed should result in the RTVLP being treated as unsound. 
Moreover, the representation did not address other parts of the RTVLP which set out 
actions for identifying further employment land, including B8 land. It should also be 
remembered that the Claimants’ representations in November 2014, which had
responded to the Inspector’s request for parties to identify any points they wished to 
raise on the issue whether the RTVLP was “sound”, did not mention the “shortfall” in 
allocations for B8 at all. The Claimants’ representations in June 2015 did not attempt 
to widen their response on “soundness” given in November 2014.

74. In these circumstances it is hardly surprising that the Claimants’ minimal reference to 
a supposed shortfall in the supply of B8 land, without any suggestion that it affected 
the “soundness” of the plan, was not the subject of any specific discussion by the 
Inspector in his report on the Examination. The purpose of the report is for the 
Inspector to express his conclusions to the LPA on whether the draft plan meets the 
requirements for adoption, including “soundness”. He has no need to comment on 
other matters. 

75. Nevertheless, it should be noted that in paragraph 134 of his report the Inspector
considered the overall scope of the employment policies, including policies for new 
employment sites, to be sound. In paragraph 135 he concluded that the evidence base 



on employment growth was robust and provided a sound basis for the level of 
allocations. He also concluded that the LPA’s “general approach is in line with 
Framework policies to support economic development needs.” Between paragraphs 
136 and 152 the Inspector dealt with a number of the allocated sites upon which 
representations had been made. No legal challenge is made to that part of the report. 
With regard to policy LE6 and Adanac Park, he disagreed with the contention that the 
range of uses allowed by that policy should be widened. He considered it reasonable 
that the policy should restrict the range of such uses in view of the “demonstrable 
need” for this type of development in the area (paragraph 150). 

76. It would have been obvious to the examining Inspector from the draft plan itself that 
more land was allocated for B1 purposes than the identified need for office space, and
that the converse applied in relation to B8 development needs. He must also have 
been aware of paragraph 6.47 of the plan and policy LE10. He could not have been 
unaware of paragraph 6.12 of the draft plan which stated that the B1 allocations were 
not intended to be used purely for class B1a office purposes, but could also be used 
for class B1b and B1c uses, i.e. research and development and light industry. The 
Inspector must have taken matters of this kind into account when endorsing the 
soundness of the employment policies of the RTVLP.

77. In an application for statutory review of a planning decision there is no absolute bar 
on the raising of a point which was not taken before the Inspector or decision-maker. 
But it is necessary to examine the nature of the new point sought to be raised in the 
context of the process which has been followed up to the decision challenged to see 
whether the claimant should be allowed to argue it. For example, one factor which 
weighs strongly against allowing a new point to be argued in the High Court is that if 
it had been raised in the earlier inquiry or appeal process, it would have been 
necessary for further evidence to be produced and/or additional factual findings or
judgments to be made by the Inspector, or alternatively participants would have had 
the opportunity to adduce evidence or make submissions (or the Inspector might have 
called for more information) (see e.g. Newsmith at paragraphs 13 to 16; HJ Banks Ltd 
v Secretary of State [1997] 2 PLR 50; R (Tadworth and Walton Residents’ 
Association v Secretary of State for the Environment, Food and Rural Affairs [2015] 
EWHC 972 (Admin) paragraph 95; R (Kestrel Hydro) v Secretary of State for 
Communities and Local Government [2015] EWHC 1654 (Admin) paragraphs 66 to 
67; Distinctive Properties (Ascot) Limited v Secretary of State for Communities and 
Local Government [2015] EWHC 729 (Admin) at paragraph 49).

78. How then do these principles apply in a challenge under section 113 of PCPA 2004? 
The Claimants contend that the Court should act on the point they now raise in these 
proceedings because it goes to the “soundness” of the plan, one of the statutory 
qualifications for its adoption. But by definition such a point goes to the very object of 
the Examination procedure, which is designed to consider all such issues transparently 
and in public with appropriate participation by interested parties. The Examination 
then leads to the preparation by the Inspector of a report setting out his conclusions on 
those issues and the statutory questions which determine whether the LPA may 
lawfully adopt the local plan, including the test of “soundness” (i.e. sections 20 and 
23 and see paragraphs 5 and 6 above). If a point of this kind is raised in the 
Examination, as it ought normally to be, and the Inspector considers that it has merit 
such that the plan would be unsound unless amended, then the Main Modifications 



procedure may be followed so that the criticism is resolved and the plan may still be 
adopted. On the other hand, if a new “soundness” point is allowed to be raised in a 
section 113 challenge following the adoption of the plan, on the Claimants’ case at 
least part of that process would have to be repeated all over again. Time spent and 
costs incurred in the first Examination process would have been wasted and there 
would be delay in the plan becoming part of the statutory development plan for the 
purposes of section 70(2) of TCPA 1990 and section 38(6) of PCPA 2004. These 
considerations suggest that the case law summarised in paragraph 75 above should 
apply with equal force, if not more so, to challenges under section 113 of PCPA 2004.

79. It is therefore very difficult to see why, in general, a factual or policy issue affecting 
the “soundness” of a plan should be allowed to be raised for the first time in a section 
113 challenge, a fortiori when it could have been raised in the correct forum, the 
Examination, and there is either no justification for the failure to do so, or not one 
sufficient to outweigh the disadvantages of allowing a new “soundness” point to be 
raised after the adoption of the plan. The process of preparing a local plan is costly 
and time-consuming not only for the LPA but also the many stakeholders and 
interests involved. In addition, the NPPF emphasises the importance in the public 
interest of having up to date local plans. The use of a section 113 challenge to pursue 
new points in this manner should firmly be resisted.

80. It is plain beyond argument that the Claimants could and should have raised their “B8 
shortfall” point in their original objections to the plan and during the Examination. No 
explanation has been put forward to justify their failure to do so. Their contention is
dependent upon the factual and policy context and is obviously one where fact finding 
and the use of judgment by the Inspector in the application of the NPPF would have 
been called for if it had been raised. These are therefore powerful reasons for not 
allowing it to be raised as a new point in the High Court. Nevertheless, this ground 
has been fully argued and I will express my conclusions on it.

The Claimants’ challenge

81. In essence the Claimants are complaining about a failure by the Inspector and the 
LPA to take into account a material consideration, namely whether the “shortfall” in 
the allocation of land for B8 purposes compared to objectively assessed needs meant 
that the plan should be treated as “unsound” for failing to accord with policy
contained in the NPPF. The Claimants’ argument is relatively narrow because they 
accept in paragraph 92 of their skeleton that the objectively assessed need for B8 
development could be met by the local plan “either through allocations or some 
concrete policy”.

82. I accept that an examining Inspector is not confined to dealing with issues raised by 
participants in the Examination. He has an important independent role under section 
20 which allows him to select topics for examination whether raised by participants or 
not (which might include whether draft policies accord with the NPPF). Even so, the 
general principle is that unless a decision-maker is legally obliged to take into account 
a particular relevant consideration, then it is a matter for his judgment as to whether to 
do so. Furthermore, the point now raised by the Claimants is essentially concerned 
with matters of judgment, as to whether TVBC’s strategy accords with the NPPF and 
whether the plan should be treated as unsound. Such judgments may only be 
challenged in the High Court if shown to be irrational. Thus, the issue would be



whether no reasonable Inspector or LPA could have failed to take into account the 
particular consideration subsequently relied upon in a legal challenge. In 
circumstances where the decision-maker was not mandated to take that particular 
issue into account, his decision could not be impugned as irrational unless the Court 
considers that it was “obviously material” (Re Findlay [1985] AC 318, 333-4; R 
(Faraday Development Ltd) v West Berkshire District Council [2016] EWHC 2166 
(Admin) at paragraphs 132 to 134). It would normally be difficult to satisfy the 
“obviously material” test where none of the many participants in the Examination of a 
local plan saw fit to raise the point for the Inspector to consider.

83. In the present case the NPPF contains a policy requirement that local plans should 
meet objectively assessed needs (e.g. paragraph 14), save in certain circumstances. In 
a case where a “soundness” point was not raised during the Examination and did not 
emerge until a subsequent section 113 challenge, the primary material for considering 
that challenge will be the submitted draft plan, any supporting material produced by 
the LPA and the adopted plan (if materially different). Assuming that the LPA has 
had regard to relevant NPPF policies, where that material does not reveal any
misinterpretation of the NPPF, the only challenge that could be pursued would be to 
the LPA’s judgment when applying that national policy. Such a challenge may only 
be made on grounds of irrationality (Tesco Stores Ltd v Dundee City Council [2012] 
PTSR 983). Because of the critical difference between these two types of challenge as 
to the juridical basis upon which a court may intervene, a claimant must not dress up 
what is in reality a criticism of the application of policy as if it were a
misinterpretation of policy. 

84. Normally a claimant fails to raise a genuine case of misinterpretation of policy unless 
he identifies (i) the policy wording said to have been misinterpreted, (ii) the 
interpretation of that language adopted by the decision-maker and (iii) how that 
interpretation departs from the correct interpretation of the policy wording in 
question. A failure by the claimant to address these points, as in the present case, is 
likely to indicate that the complaint is really concerned with application, rather than 
misinterpretation, of policy. 

85. The Claimants’ “shortfall” complaint provides another example of a legal challenge 
which falls foul of fundamental principles set out above. Firstly, it is said that TVBC 
(or the Examiner) misinterpreted the NPPF. But in fact no attempt was made in 
writing or in oral submissions to identify any particular part of the NPPF which had 
been misinterpreted, nor the alleged misinterpretation of that text. The Claimants 
accept that the NPPF should not be interpreted as requiring identified needs to be met 
entirely by allocations (see paragraph 92 of their skeleton). Instead, their complaint 
goes only to the application of that policy, namely whether the RTVLP fails to make 
sufficient provision for meeting the need for additional B8 floorspace. That is 
quintessentially a matter of planning judgment for the examination and adoption 
process and, is not a matter for the High Court, unless irrationality can be established.

86. Secondly, and as I have noted in paragraphs 72-3 above, although the Claimants 
commented at a late stage that no site had been identified or allocated to meet the 
“shortfall” for B8 floorpsace, they did not argue that the employment policies of the 
plan taken as a whole failed to deal with that “shortfall” adequately or that the plan 
should be treated as unsound for this reason. In these proceedings the Claimants have 
not suggested that any other participant in the process raised any concern in this 



regard. Whether the Inspector might have chosen to examine that topic, albeit not a 
matter of controversy, was entirely a matter for him. No legal basis has been advanced 
for challenging the Inspector’s approach to the content of his report as being 
irrational. In these circumstances, no legal criticism can be made of the absence of 
any reasoning in his report directed specifically at the soundness of the plan in view 
of the shortfall in the allocation of sites for B8 purposes.

87. Thirdly, although the Claimants’ complaint is said to go to the soundness of the 
RTVLP, or at least that part which is concerned with meeting the needs for B8 
development, they failed to address the strategy in the RTVLP, read as a whole, for 
dealing with this subject. Mr. Bedford QC referred to a number of policies in the 
RTVLP which had not been considered by the Claimants and in several instances had 
been omitted from the documents filed in support of the claim. First, paragraph 6.12 
of the plan explains that the floorspace figures in table 10 are based on assumptions as 
to plot ratios and are therefore indicative. Accordingly, additional floorspace could be 
accommodated on some sites. Indeed, planning permission has been granted for 
26,177 sq m of floorspace on the B8 site allocation and so the B8 shortfall is 6,823 sq 
m rather than 8,000 sq m. Second, in the section following the allocation of sites in 
the RTVLP, paragraph 6.47 provides that where there is an identified lack of 
employment sites being delivered so that the requirement cannot be met, TVBC will 
take a number of actions such as bringing forward additional sites, keeping under 
review its own landholdings and reviewing the long term protection of sites identified 
in the plan. Third, table 9 allocates land for 63,000 sq m of employment uses which 
exceeds the total need for 59,500 sq m (which itself includes the figure of 33,000 sq m
to meet B8 needs). The RTVLP covers a 15 year period running up to 2026. Policy 
LE10 provides a mechanism whereby sites allocated for one employment purpose 
may be considered for another where the criteria of that policy are met, for example, 
where a site is no longer required to meet particular economic development needs (see 
also paragraph 6.51). Thus, the LPA’s judgment is that the RTVLP read as a whole
meets the objectively identified need for employment development, including B8 
floorspace, mainly through allocations but also through a strategy to provide for the 
residual requirements unmet by the allocations.

88. Mr. Cahill QC identified no public law error in that analysis. His submissions in reply 
effectively amounted to no more than a challenge to the planning merits of TVBC’s 
policy leading to a submission that TVBC had failed to produce a plan which was 
sound within section 20(5)(b) of PCPA 2004. That only served to confirm that these 
points should have been deployed by the Claimants in the Examination process. The 
question of “soundness” was a matter for the Inspector and the LPA. It is not a matter 
for the Court unless it can be shown that the LPA’s policy strategy is irrational (e.g. as 
a response to the policy requirements of the NPPF) (see Barratt Developments plc v 
City of Wakefield Council [2010] EWCA Civ 897 paragraph 11; Oxted Residential 
Limited v Tandridge District Council [2016] EWCA Civ 414 paragraph 42).
Principles relevant to that issue were summarised in paragraphs 23 to 26 above. The 
Claimants made no attempt in their submissions to the Court to surmount the high 
hurdle which those principles involve by showing that TVBC’s strategy for meeting 
B8 needs fell outside the range of responses or judgments which an LPA could 
rationally adopt in order to comply with national policy. For my part, I can see no 
legal basis for suggesting that the RTVLP’s policies on providing for development 



needs, whether for B8 or for employment uses more generally, is irrational or flawed 
by some public law error. 

Conclusions on section 113 challenge

89. For all these reasons ground 3 fails and the claim under section 113 in respect of the 
RTVLP must be dismissed.

The Challenge to the Decision on the Planning Appeals

90. In summary the Claimants raise the following grounds of challenge:-

Ground 1

The Inspector erred in law by deciding that the presumption in favour of sustainable 
development under paragraph 14 of the NPPF (and to the same effect Policy SD1 of 
the RTVLP) did not apply because the development plan policies were not “silent” or
“out of date” in respect of the provision for B8 development;

Ground 2

The Inspector erred in law by failing to apply the general presumption in favour of 
sustainable development in the NPPF (i.e. a presumption falling outside paragraph 14 
of the NPPF as identified in Wychavon District Council v Secretary of State for 
Communities and Local Government [2016] EWHC 592 (Admin));

Ground 3

The Inspector’s findings on the viability of B1 development on the appeal site were 
internally contradictory and/or irrational and/or inadequately reasoned;

Ground 4

The Inspector failed to assess the economic benefits of the proposed B8 schemes 
and/or to take into account the “trigger effect” of the B8 proposals and/or to consider 
granting planning permission on only one of the appeal sites AP2 or AP3, there being 
separate appeals for each of those sites. 

Legal principles

91. The legal principles upon which the Court may intervene under section 288 of TCPA 
1990 were summarised by Lindblom J (as he then was) in Bloor Homes East 
Midlands Limited v Secretary of State for Communities and Local Government 
[2014] EWHC 754 (Admin) at paragraph 19.

92. In paragraphs 22 and 33 above I emphasised the need for a clear distinction to be 
drawn between an allegation that a planning policy has been misinterpreted as 
opposed to a challenge to the use of judgment in the application of policy. In the latter 
case a claimant must show that the decision-maker acted irrationally. Relevant 
principles for determining whether a challenge of irrationality is made out are 
summarised in paragraphs 23 to 26 above.



Ground 1

93. Paragraph 14 of the NPPF provides that for decision-taking (i.e. development
management) the presumption in favour of sustainable development means:-

“approving development proposals that accord with the 
development plan without delay; and

where the development plan is absent, silent or relevant 
policies are out-of-date, granting permission unless:

any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits, when assessed against 
the policies in this Framework taken as a whole; or

specific policies in this Framework indicate development 
should be restricted”

It is common ground that the substance of policy SD1 of the RTVLP is to the same 
effect.

94. It was the Claimants’ case before the Inspector that the RTVLP was either “silent” or 
“out of date” as regards policies for the provision of B8 development and so the 
presumption in favour of sustainable development, or the “tilted balance” should be 
applied.

95. The Inspector addressed the application of paragraph 14 of the NPPF in paragraphs 29 
to 31 and 62 of the decision letter. But it is necessary to see these conclusions in the 
light of her earlier analysis of the policies and requirements for employment land. In 
DL 16-19, 26, 28 and 53 she summarised the effect of RTVLP policies relevant to the 
proposals. It is plain from those paragraphs and her application of the policies that her 
understanding of the strategy of the RTVLP accords with the LPA’s analysis (as 
summarised in paragraph 87 above). In DL 21 she referred to the overall need for
59,500 sq m of new floorspace for employment purposes and concluded that “the 
overall figures for existing sites and proposed allocations show that the need would be 
met”. In DL 23 she acknowledged that the allocations in the RTVLP exceeded the 
requirements for B1 and B2 but fell short of the requirement for B8 development by
6,823 sq m. She recorded that this shortfall in allocation had been before the Inspector 
who conducted the Examination of the RTVLP. In DL 24-25 the Inspector reviewed 
the information on the need for different types of employment land and supply. In DL
26 she referred to paragraph 6.47 of RTVLP which identifies the actions which TVBC 
will take to identify more land and in DL 27 she had regard to the review of 
employment land provision to be undertaken. She concluded that the difference 
between the amount of land allocated in the RTVLP and the need figure was known 
to the examining Inspector, who did not consider that “the contents of the plan as a 
whole” failed to address that need. In DL 28 the Inspector referred to the conclusion 
in the report of the Examination that the allocation of Adanac Park needed to be 
limited to B1.

96. The Inspector’s findings on the application of paragraph 14 of the NPPF were as 
follows:-



“29. The Appellant contends that the RLP is ‘silent’ as to where 
sites to remedy the shortfall of B8 land should be located and 
the failure to deliver the amount of land identified as necessary 
renders the employment land supply in the RLP ‘out of date’. 
However, these were matters before the Examining Inspector 
and given that the RLP is only recently adopted and open to 
challenge, it would be more appropriate for them to be 
addressed elsewhere.

30. The Appellant further contends that there were events not 
before the Examining Inspector which would bring Policy SD1 
of the RLP into play. One such event is that as a consequence 
of being unable to implement the outline planning permission 
on the remaining areas of AP the RLP, in identifying the 
employment requirements, no longer correctly describes the 
existing permissions. It is accepted that, as a result of the legal 
agreement in respect of AP9 signed during the Inquiry, the sites 
no longer have valid permissions and the various figures with 
regard to employment land in the RLP may no longer reflect 
the current position. However, the identification of AP for B1
uses in policy LE6 establishes the principle of such use and its 
inclusion in the overall provision of employment land. 
Moreover, there is no requirement to identify a five year supply 
of deliverable employment sites as is necessary in respect of 
housing land. On this basis I do not accept the Appellant’s 
contention that the RLP is silent or out of date and I attribute 
full weight to the relevant policies of the RLP in the 
determination of the appeals.

31. My attention has been drawn to an appeal decision of 
August 2011 in which the Inspector found the development 
plan, which had been declared sound the previous May, to be 
out of date. Whilst the Appellant contends there are direct 
parallels between that case and the appeals before me, the 
reason for the plan being found out of date was due to the 
absence of a five year housing land supply and more up-to-date 
information being available to the Inspector at the Inquiry. I do 
not consider that in the appeals before me the situation 
regarding the supply of employment land differs significantly 
from that which was before the Examining Inspector and which 
led to his conclusion that the restriction of AP to Class B1 use 
was reasonable. Moreover, the consequences of failing to 
maintain a five year supply of housing land set out in the 
Framework are not replicated in respect of employment land.

62. The proposals would fail to provide B1 developments on 
land allocated for such purposes within the recently adopted 
RLP and both appeals would therefore be contrary to Policy 
LE6 of that plan. Although I accept that there is a demand for 
and a deficit of land allocated for B8 uses in the RLP I am not 



convinced by the evidence that the appeal sites are not required 
to meet the identified need for land for B1 purposes. Whilst I 
consider that with careful control the proposed developments 
on AP2 and AP3 would not cause significant harm to the 
character of the area or the amenities of residents and would 
not have a significant detrimental impact on the remaining 
occupiers of the site, on balance I consider the appeals would 
be contrary to Policy LE10 of the RLP. I also consider there are 
no grounds to show the RLP to be silent or out of date on issues 
relevant to the appeal and on this basis Policy SD1 does not 
come into play.”

It is important to note that when the Inspector referred to a B8 “deficit”, she was only 
referring to a shortfall between the identified need for B8 floorspace and the amount 
of land specifically allocated in the local plan for that purpose. She did not accept that 
the policies of the RTVLP read as a whole failed to address that need (see also DL 
27).

97. It is common ground between the parties that the meanings of the terms “silent” and 
being “out of date” for the purposes of paragraph 14 of the NPPF were correctly set 
out in Bloor Homes East Midlands Limited v Secretary of State for Communities and 
Local Government [2014] EWHC 754 (Admin) paragraphs 45 and 49 – 53 and in 
South Oxfordshire District Council v Secretary of State for Communities and Local 
Government [2016] EWHC 1173 (Admin) paragraph 93. 

98. Essentially “silence” is concerned with whether the development plan contains a 
policy or body of policy relevant to the proposal under consideration and sufficient to 
enable the acceptability of the proposal to be judged in principle. “Sufficiency” for 
that purpose does not require that the site be the subject of an allocation or a site-
specific policy setting out restrictions on development. General development control 
policies may suffice to enable the decision-maker to say whether the proposal should 
be approved or refused in principle, subject to other material considerations. 

99. As was pointed out by Lindblom J in paragraph 45 of Bloor, whether a local plan is 
“silent” may be a matter of interpretation of policy, or a matter of fact, or a 
combination of the two. In his reply Mr Cahill QC confirmed that the Claimants are
not suggesting that the Inspector’s conclusion on the “silence” issue was vitiated by 
any misinterpretation of policy. So the challenge can only be to the rationality of the 
Inspector’s judgment that the RTVLP was not “silent”.

100. A key fallacy in the Claimants’ complaint is revealed by paragraphs 120 and 122 of 
their skeleton. They submit that first, the Inspector had to consider whether the plan 
was “silent on a particular issue” and second, that issue was where land to provide for 
a shortfall of 6,823 sq m of B8 floorspace should be located. The first question was 
solely based upon Counsels’ highly selective and misleading reliance upon a single 
short passage in paragraph 4.4 of the explanatory text accompanying policy SD 1 of 
RTVLP which states:-

“The Local Plan look forward to the next 18 years. Over this 
time there may be instances where it is silent on a particular 
issue or where the policy may have become out of date…”



Read properly in context that text is not meant to be interpreted or applied in a manner 
inconsistent with Policy SD1 itself, which the Claimants accept is to the same effect 
as paragraph 14 of the NPPF. Indeed, explanatory material could not have that effect 
(see R (Cherkley Campaign Limited) v Mole Valley District Council [2014] EWCA 
Civ 567). But in any event, the approach suggested by counsel is inconsistent with the 
principles set out in Bloor and South Oxfordshire which they profess to accept. 
Neither paragraph 14 of the NPPF nor SD1 of the RTVLP enable a party simply to 
select one of the “issues” relevant to the outcome of a planning application or appeal,
so that it may be claimed that the plan is “silent” on that particular issue. Instead, the 
proper question for the decision-maker is whether there is a sufficient policy content 
in the plan taken as a whole to enable the planning application to be determined as a 
matter of principle. It follows that the Claimants’ “silence” challenge is flawed 
because their argument starts with the wrong legal test.

101. Even if it were to be assumed that the answer to the Claimants’ issue is yes (ie. the 
plan does not say where sufficient land to meet B8 needs should be allocated), it does 
not follow that the plan is to be treated as “silent” for the purposes of paragraph 14 of 
the NPPF. The test in Bloor and South Oxfordshire, namely whether there is a 
sufficient body of policy to enable the principle of the proposed development on the 
application site to be determined, would still have to be applied. That requires 
relevant parts of the local plan to be considered in order to see whether it is truly 
“silent” in the sense explained in those two decisions. The strategy of the relevant 
policies in the RTVLP taken as whole is to provide land to meet all employment 
development needed, including B8 uses, but not to do so solely by allocating sites at 
the outset of the plan. In paragraph 59 of Bloor Lindblom J explicitly stated that the 
fact that allocations have yet to be put in place in a development plan (in that case for 
housing), does not mean that the development plan is “silent”. The Claimants did not 
seek to criticise that part of the judgment.

102. The Inspector’s decision letter shows that she properly understood and took into 
account the strategy in the RTVLP when coming to the conclusion that the plan was 
not silent for the purposes of determining the appeals. It is plain from DL 23 and DL 
27 that the Inspector had well in mind the fact that the plan allocated less B8 land than 
would meet the identified needs. In DL 16 she noted that the proposal conflicted with 
policy LE6, but she also had in mind the criteria in policy LE10 which, if satisfied, 
would support the proposal (DL 18 - 19). That also has to be read alongside DL 26 
and DL 27 which referred to paragraph 6.47 of the local plan and the further work 
being undertaken. In DL 28 the Inspector summarised the examining Inspector’s 
reasons for accepting that the range of uses at Adanac Park needed to be restricted to 
B1 purposes, notwithstanding the shortfall discussed in DL 27. Then in DL 30 she 
referred to LE6 again and gave her overall conclusion that the RTVLP was not 
“silent” (see also DL 31). 

103. There is no need for a decision-maker to follow any particular formula or mantra in 
reaching such a view. That is not the effect of the South Oxfordshire decision, 
contrary to what appears to be suggested in paragraph 139 of the Claimants’ skeleton. 
Reading the decision letter fairly and as a whole the Inspector decided that the plan is 
not “silent”, consistently with the approach laid down in Bloor and South 
Oxfordshire. In other words, the strategy of the RTVLP was sufficient to enable the 
appeals to be decided in principle. That was a matter for the inspector’s judgment and 



the court may only intervene if it were shown to be irrational. The Claimants have 
made no attempt to explain why her findings fell outside the range of rational 
conclusions which a decision-maker could reach when applying paragraph 14 of the 
NPPF. Their contentions simply involve rearguing the merits of their case upon which 
they were unsuccessful before the Inspector.

104. It also follows that the Inspector was entitled to say in DL 28 that the issue selected 
by the Claimants had been a matter for the examination and adoption procedures of 
the RTVLP (and any challenge thereto under section 113). In other words, that was 
the forum in which the Claimants could and should have put forward their contentions 
that the strategy of the local plan was unsound and should be altered so as to allocate
sufficient land to meet the B8 needs which had been identified (see ground 3 in the 
section 113 challenge above). But given the strategy which has been adopted by the 
LPA, the Inspector was entitled to say that the RTVLP was not “silent” for the 
purposes of paragraph 14 of the NPPF when determining these individual planning 
appeals.

105. In my judgment the other limb of the Claimants’ argument, namely that the RTVLP 
was “out of date”, also amounts to an attempt to reargue the planning merits that were 
dealt with by the Inspector. In Bloor it was decided that this phrase in the NPPF (a) is 
concerned with whether relevant policies have been overtaken by events subsequent 
to the adoption of the plan and (b) only involves matters of fact and/or judgment 
(paragraph 45). I agree. Mr Cahill QC did not argue the contrary. Thus, the Claimants 
must demonstrate that the Inspector’s conclusion was irrational in relation to the 
changes in circumstance relied upon.

106. During his oral submissions Mr Cahill QC confirmed that the Claimants do not 
challenge the Inspector’s treatment of the matters referred to in DL 30. Instead he 
relied upon the findings made by the Inspector in DL 23 and DL 27 that there was a 
shortfall between the allocations in the RTVLP and the identified needs for B8 land 
and that a review was to be carried out by TVBC in 2016 as “new events” post-dating 
the adoption of the local plan. But in my judgment it is plain from the reasoning in DL 
23, 26-27 and 30-31 that the Inspector (a) took these matters into account and (b) did 
not consider that the situation regarding land supply differed significantly from that 
which was before the examining Inspector. Accordingly, she did not consider the 
RTVLP to be “out of date” for the purposes of paragraph 14 of the NPPF. That was 
self-evidently a matter of judgment for the Inspector to determine and no attempt has 
been made to show that it was irrational, as opposed to being a conclusion with which 
the Claimants disagree. For my part, I cannot see how it could be said that her 
conclusion fell outside the range of rational responses to the material put before her.
Furthermore, the Claimants have not succeeded in demonstrating any inadequacy in 
the reasoning of the Inspector giving rise to a “substantial doubt” as to whether she 
made any error of public law (South Bucks District Council v Porter (No. 2) [2004] 1 
WLR 1953).

107. For all these reasons I reject ground 1 of the section 288 challenge.

Ground 2

108. The Claimants argue that whether or not they can succeed under ground 1, the 
Inspector erred in law because she did not take into account a general presumption in 



favour of sustainable development contained in the NPPF but outside the scope of 
paragraph 14. The effect of this interpretation of the Framework is that even if the 
presumption, or “tilted balance” in paragraph 14 does not apply in a particular case, 
there is nevertheless a presumption in favour of a proposal which qualifies as 
“sustainable development” by reference to the “three dimensions” (“economic, social 
and environmental”) of sustainable development (paragraph 7) and the topic-based 
policies and criteria in paragraphs 18-219 of the NPPF. This interpretation was 
accepted by Coulson J in Wychavon District Council v Secretary of State for 
Communities and Local Government [2016] EWHC 592 (Admin); [2016] PTSR 675.

109. It is common ground that the Inspector did not take into account any wider 
presumption in favour of sustainable development falling outside the scope of 
paragraph 14 of the NPPF. The SSCLG in the present case submits that the 
interpretation accepted in the Wychavon case is incorrect and that the only 
presumption created by the NPPF in favour of sustainable development is that 
contained within paragraph 14.

110. Mr. Honey, who appeared for the SSCLG, submitted that the conclusions of Coulson 
J on this issue were obiter dicta. I disagree. It is plain from paragraphs 7-9 of the 
judgment that paragraph 14 of the NPPF did not apply in that case, but the Inspector 
went on to grant planning permission for the appeal proposal taking into account “the 
overarching presumption in favour of sustainable development”. The Inspector could 
simply have said that he considered his conclusions that the benefits of the proposal 
outweighed the limited harm and conflict with the development plan were sufficient 
in themselves to justify allowing the appeal within the framework set by section 38(6) 
of PCPA 2004, without needing to rely upon any “overarching presumption” in 
favour of sustainable development. But the Inspector did rely upon this additional 
factor and so the LPA in that case argued that the decision should be quashed because 
he had thereby misinterpreted the NPPF (paragraph 38 of the judgment). That ground 
was opposed by the successful developer, Crown House Developments Limited, also 
represented by Mr. Cahill QC. I do not consider that the reasoning of Coulson J in 
paragraphs 39 to 40 of his judgment can be treated as rendering his analysis in 
paragraphs 41 to 44 as obiter. It is to be read as a whole.

111. On the other hand, Mr. Honey makes two submissions which I do accept. First, the 
SSCLG accepted that the Inspector’s decision should be quashed but did not attend 
the hearing or explain his reasons for taking that view (paragraph 1 of the judgment). 
Consequently, the Judge did not have any assistance from the SSCLG as to the proper 
interpretation of the NPPF. Although the submissions of the SSCLG on that aspect 
could not have been conclusive (see eg. the reference to the “world of Humpty 
Dumpty” in Tesco Stores at paragraph 19), nevertheless assistance of the kind I have 
received from Mr. Honey might well have led to a different outcome in the Wychavon
case. 

112. But I would go further than Mr. Honey. It is plainly unacceptable for the SSCLG to 
state in correspondence that an Inspector’s decision should be quashed, or will not be 
defended, without explaining to the Court and to the other parties involved the precise 
reasons for taking that view. They are clearly material to the approach which the 
Court may take to the issues remaining between the other parties and ought to be 
disclosed under the SSCLG’s obligation to assist the court in furthering the overriding 
objective (CPR 1.3), unless there is a sufficiently strong reason for non-disclosure. 



Decisions on planning appeals are taken in the public interest and potentially affect 
many parties. Therefore, if the SSCLG considers that a particular decision of an 
Inspector, or of the SSCLG, cannot be defended (and so ought to be quashed by the 
Court), there is a public interest in knowing precisely why the SSCLG takes that view. 
If such reasons are given the other parties will be better able to appraise their 
respective positions and to decide upon whether a challenge, or particular part of a 
challenge, should be persisted in or defended. It is also necessary that such reasons are 
given for the proper management of the finite resources of the Planning Court and the 
efficient listing and resolution of cases in general. An unexplained concession by a 
defendant that his decision should be quashed is just as unacceptable as a draft 
consent order put before the Court for its approval where the reasons for seeking the 
quashing of a decision are unexplained, ambiguous or lack sufficient detail (see 
Kemball v Secretary of State for Communities and Local Government [2015] EWHC 
3338 (Admin); [2016] J.P.L. 359 paragraph 39). It is a practice which should cease.

113. Mr. Honey makes a second criticism of the way the challenge in the Wychavon case 
was handled. It appears that the judgment by Coulson J was given on the same day as 
the argument (paragraph 2). On that very same day Jay J handed down his judgment 
in Cheshire East Borough Council v Secretary of State for Communities and Local 
Government [2016] EWHC 571 (Admin); [2016] PTSR 1052. That case had been 
argued as recently as 9 March 2016 and the same Leading Counsel appeared for the 
developers in Cheshire East, Wychavon and the present case. I agree with Mr. Honey 
that the issues dealt with by Jay J were sufficiently close to those considered by 
Coulson J that Counsel owed an obligation in the Wychavon case to refer the Court to 
the Cheshire East case.

114. Paragraph 152 of the Claimants’ skeleton sought to excuse this failure by claiming 
that “the timing was important” in that the draft judgment of Jay J was “embargoed” 
until hand down on 16 March 2016. Mr. Honey points out that the final judgment in 
Cheshire East was circulated by email at 11.03am on 16 March. That has not been 
contradicted. Counsel ought to have known when that final judgment was being 
handed down. Even if it was thought that the content (as distinct from the existence) 
of the judgment was embargoed throughout the morning of the hearing of the 
Wychavon case (albeit wrongly), Counsel would have known about (or had access to) 
the contents of the draft and ought at the very least to have (a) checked the position at 
the luncheon adjournment and (b) drawn the attention of Coulson J to the fact that Jay 
J was about to deliver, or had delivered, judgment in a case raising very similar issues. 
Coulson J should not have been deprived of the opportunity to consider the judgment 
for himself, nor indeed should the claimants Wychavon District Council. I can see 
that the legal challenge in the Wychavon case could have been rejected by the court
on other grounds in any event. But whether or not that is so, the Judge might not have 
been prepared to give an extempore judgment the same day, he might well have called 
for submissions from the SSCLG on the interpretation of the NPPF, and he might well 
have rejected the developer’s interpretation of that document. 

115. In order to sustain ground 2 Mr Cahill QC simply relies upon the reasoning of 
Coulson J in Wychavon. In summary, the Judge decided that the NPPF contains a 
general presumption in favour of sustainable development outside the ambit of 
paragraph 14 because:-



(i) Paragraphs 6, 7, 12, 47, 49 and 197 of the NPPF refer to the 
presumption in favour of sustainable development. It is said to be the 
“golden thread” running through the NPPF. The judge also drew 
attention to the Secretary of State’s decision considered in Crane v 
SSCLG [2015] EWHC 425 (Admin) (paragraph 41 of Wychavon);

(ii) Wychavon’s submissions placed too much emphasis on the word 
“means” in the phrase in paragraph 14 of the NPPF “For decision-
taking this means...” Paragraph 14 does not offer a true definition of 
the presumption in favour of sustainable development at all. It is 
simply an explanation of the effect of the presumption. In any event, 
there are many other places in the NPPF where the word “mean” or 
“means” is used, for example, the Foreword and paragraph 6 
(paragraph 42 of Wychavon);

(iii) In agreement with Mr. Cahill QC, if Wychavon’s interpretation were 
to be correct, the presumption in favour of sustainable development 
would only apply if the development plan was silent or absent, or if 
the relevant policies were out of date. That could not possibly be 
right. It would be such an important limitation on the “golden thread” 
that, if such had been the intention of the NPPF, it would have said 
so in the clearest terms (paragraph 43);

(iv) Where there is a conflict between a proposal and a development plan, 
the policies in the NPPF, including the presumption in favour of 
sustainable development, are important material considerations to be 
weighed against the statutory priority of the development plan 
(paragraph 44).

My reading of the judgment is that point (iv) was not a freestanding reason, but 
followed on directly from point (iii).

116. With the greatest of respect I am unable to accept the interpretation placed by Coulson 
J upon the NPPF or his reasoning in support. In my judgment, the presumption in 
favour of sustainable development is solely contained within paragraph 14 of the 
NPPF. In reaching that conclusion I have borne in mind the approach I should take to 
the decision of a judge of co-ordinate jurisdiction (Police Authority for Huddersfield v 
Watson [1947] KB 842, 848). On the other hand, given that Coulson J did not have 
the opportunity to consider the judgment of Jay J, this present case is not one to which 
the principle in Colchester Estates (Cardiff) v Carlton Industries plc [1986] Ch. 80, 
84F-85H could apply.

117. I will begin with Coulson J’s point (iii), which he regarded as being the most 
important. Mr. Cahill QC submitted that if the SSCLG’s interpretation of the NPPF is 
correct the presumption in favour of sustainable development could only apply if 
there is no statutory development plan, or if the plan is “silent”, or the relevant 
policies are out of date. He was unable to make good that submission in this 
challenge. It is completely wrong and it led the Judge in Wychavon into error.

118. Paragraph 14 of the NPPF needs to be read as a whole. The presumption in favour of 
sustainable development is not just concerned with decision-taking but also with plan-



making. In a development plan led system, plan-making provides the context and 
starting point for decision-making (section 38(6) of PCPA 2004 and see e.g. Cala 
Homes (South) Limited v Secretary of State for Communities and Local Government 
[2011] EWCA Civ 639; [2011] JPL 1458 at paragraph 6). The first part of paragraph 
14 of the NPPF deals with plan-making before moving on to decision-taking. For 
plan-making the presumption in favour of sustainable development means that (in 
summary) LPAs should positively seek opportunities to meet the development needs 
of their area and should meet objectively assessed needs (with flexibility to adapt to 
rapid change) unless (i) any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits (when assessed against the NPPF overall) or (ii) 
specific policies in the NPPF indicate that development should be restricted. 

119. Thus, development plans are expected to allocate and promote sustainable forms of 
development. This is of great significance for the second part of paragraph 14 which 
deals with decision-taking. Once again the presumption in favour of development has 
two limbs. The submission of Mr. Cahill QC and the judgment in Wychavon focussed 
solely on the second limb. But the first limb states that development proposals which 
accord with the development plan should be approved without delay. This is 
important for several reasons.

120. First, a proposal which accords with a development plan prepared in accordance with 
the first part of paragraph 14 is likely to represent sustainable development. This is 
reinforced by paragraph 182 of the NPPF (see paragraph 7 above) which provides that 
in order to meet the statutory test of “soundness” in section 20(5)(b) before a local 
plan can be adopted (sections 20(7) to (7C) and 23(2) to (4)), a plan should be (inter 
alia) “positively prepared” so as to meet objectively assessed development and 
infrastructure requirements, “consistent with achieving sustainable development”. 
Second, a development which accords with the development plan benefits not just 
from the positive presumption contained in section 38(6) of PCPA 2004 (summarised 
in paragraph 12 of the NPPF) but also from the additional presumption in favour of 
the grant of permission, or “tilted balance”, contained in paragraph 14 of the NPPF. 
Third, it is incorrect to suggest that on the SSCLG’s reading of the NPPF the 
presumption in favour of sustainable development would be confined to the second 
limb which only applies where there is no statutory development plan, or the 
development plan is “silent” or “out of date”. Most emphatically that is not what 
paragraph 14 of the NPPF says. Instead, that paragraph has been correctly drafted so 
as to operate sensibly within the context of the statutory plan led regime and section 
38(6) of PCPA 2004.

121. Likewise, paragraph 44 of Wychavon overlooks the point that under paragraph 14 of 
the NPPF the presumption in favour of sustainable development also applies where a 
proposal accords with the development plan, in which case the developer gets the 
benefit of both the presumption in section 38(6) and the further “tilting of the 
balance” (from paragraph 14).

122. Turning to point (i) in paragraph 115 above, I do not accept that other parts of the 
NPPF support the interpretation adopted by the Court in Wychavon. Paragraph 6 of 
the NPPF merely cross-refers to paragraphs 18 to 219 which, when taken as a whole, 
constitute the Government’s view as to what is meant by “sustainable development”. 
Paragraph 6 does not create or even refer to a presumption in favour of sustainable 
development. The same is true of paragraph 7 of the NPPF which explains that there 



are three dimensions to “sustainable development”, “economic, social and 
environmental”. Paragraph 12 states that the NPPF “does not change the statutory 
status of the development plan on the starting point for decision-making”. That is 
simply a cross-reference to section 38(6) of the PCPA 2004. The remainder of 
paragraph 12 illustrates the ways in which section 38(6) typically operates. Paragraph 
12 does not create or define any presumption relating to “sustainable development”: 
The only presumption it does refer to is the statutory presumption that a planning 
application should be determined in accordance with the development plan (whether 
that tells for or against the proposal), unless material considerations indicate 
otherwise. Paragraph 47 of the NPPF does not lend any support to the Claimants’ 
argument whatsoever. The first, fourth and fifth bullet points are generally directed at 
plan-making. The second and third bullet points are directed at plan-making and 
development management. Nothing in paragraph 47 assists in determining when the 
presumption in favour of sustainable development for decision-taking is applicable. 

123. Paragraph 49 of the NPPF is to some extent different. In the context of planning 
applications for housing, it does refer to the presumption in favour of sustainable 
development, but without providing a definition of the circumstances in which it 
applies. The real function of paragraph 49 is to treat or deem “relevant policies for the 
supply of housing” as not up-to-date if the LPA is unable to demonstrate a 5-year 
supply of deliverable housing sites. The sole object of that provision is to engage that 
part of paragraph 14 which applies the presumption in favour of sustainable 
development (Woodcock Holdings Ltd v Secretary of State for Communities and 
Local Government [2015] EWHC 1173 (Admin). It is plain that paragraph 49 is 
consistent with SSCLG’s interpretation of the NPPF and lends no support at all for 
any wider presumption in favour of sustainable development outside paragraph 14 of 
that document.

124. Paragraph 197 of the Framework merely states that the presumption in favour of 
sustainable development should be applied when development proposals are assessed 
and determined. This paragraph is no more than a very general statement which 
follows the equally generalised content of paragraph 196 summarising the effect of 
section 38(6) of PCPA 2004 and stating that the NPPF is a “material consideration” in 
planning decisions. Paragraph 197 does not purport to define the circumstances in 
which the presumption in favour of sustainable development may arise, let alone 
indicate that the scope of the presumption is wider than paragraph 14 of the NPPF.

125. I do not find anything in the Secretary of State’s decision considered in Crane [2015] 
EWHC 425 (Admin) which could support the interpretation of the NPPF adopted in 
Wychavon. In that case the LPA could not demonstrate a 5 year supply of housing 
land and so the presumption in favour of sustainable development contained in
paragraph 14 of the NPPF applied. The Secretary of State, disagreeing with his 
Inspector, decided that this presumption was significantly and demonstrably 
outweighed by all the adverse impacts of the proposal, especially the conflict with the 
Neighbourhood Plan (notwithstanding that that plan’s housing supply policies were 
deemed to be out-of-date by virtue of paragraph 49 of the NPPF). Lindblom J decided 
that the decision did not contain any error of law. There is nothing in the decision of 
the Secretary of State or the Court’s judgment which could lend any support to the 
notion that there is a general presumption in favour of “sustainable development” 



outside paragraph 14 of the NPPF. I note that in the present case Mr. Cahill QC did 
not suggest otherwise.

126. The reliance placed upon the phrase “golden thread” in order to justify a wider 
presumption in favour of sustainable development is wholly misconceived. The term 
appears only once in the NPPF, that is in paragraph 14. The presumption is seen as a 
“golden thread running through plan-making and decision-taking” which then leads 
directly into the parts of paragraph 14 dealing with each of these two subjects in turn. 
As Lindblom J explained in Crane (at paragraph 73), paragraph 14 does require (in 
some circumstances) regard to be had to the NPPF “taken as a whole”, referring back 
to the concept of “sustainable development” explained in paragraph 6 of the NPPF. 
But it is one thing to define what may amount to sustainable development, it is 
another to define the circumstances in which a presumption in favour of sustainable 
development will arise. The Claimants’ reliance upon paragraph 6 of the NPPF and 
“the golden thread” erroneously conflates the two, without pointing to anything in the 
document which could possibly support that interpretation. The cross-reference in 
paragraph 14 to that definition of sustainable development does not alter the simple 
point that it is only that paragraph which identifies the circumstances in which the 
presumption arises (together with the deeming provision in paragraph 49 which itself 
only has the effect of taking the decision-maker to the presumption in paragraph 14). 

127. Mr. Honey pointed to the statements in Crane (e.g. paragraphs 58, 62, 65, 66 and 72) 
in which references were made to the presumption in favour of sustainable 
development contained in paragraph 14 of the NPPF. But these passages do not assist 
me to resolve the present issue as to whether the presumption is exclusively contained 
in paragraph 14 because that question was not before the Court in Crane and the 
Judge offered no opinion on it. The same is also true of Mr. Honey’s reliance upon 
paragraphs 12, 30, 40, 45, 53 and 70 of the judgment of Lindblom LJ in Secretary of 
State for Communities and Local Government v Hopkins Homes Ltd [2016] EWCA 
Civ 168; [2016] 2 P&CR 1.

128. Mr. Cahill QC also relied upon the following brief passage in the Ministerial 
Foreword to the NPPF: -

“Development that is sustainable should go ahead, without 
delay – a presumption in favour of sustainable development 
that is the basis for every plan, and every decision. The 
framework sets out clearly what could make a proposed plan or 
development sustainable”

In my judgment this passage, if read fairly and in the context of the whole     
document, is no more than a brief summary of the policy contained in paragraph 14, 
with its dual focus on plan-making and decision-taking. If the Ministerial Foreword 
were to be treated as giving rise to a freestanding presumption outside paragraph 14, 
as contended for by the Claimants, it would apply not only to decision-taking but also 
to plan-making, and yet there is no wording to that effect in the policies of the NPPF 
itself (see e.g. paragraph 151).

129. If the Government had intended in 2012 to introduce a broader, freestanding 
presumption in favour of sustainable development, in addition to that contained in 
paragraph 14, that would have represented a significant change in national planning 



policy. Generally, such a change would need to be introduced by a clear statement to 
that effect (Redhill Aerodrome Ltd v Secretary of State for Communities and Local 
Government [2014] EWCA Civ 1386; [2015] PTSR 274 at paragraph 16). That need 
is all the more evident given that any such presumption would interact with section 
38(6) of PCPA 2004.

130. There is one explicit reference in the NPPF which supports the SSCLG’s 
interpretation of the Framework. Paragraph 119 states:-

“The presumption in favour of sustainable development 
(paragraph 14) does not apply where development requiring 
appropriate assessment under the Birds or Habitats Directories 
is being considered, planned or determined”

This is consistent with footnote 9 to paragraph 14. But the real point is that it would 
not make sense, in the circumstances where paragraph 119 applies, that the 
presumption in paragraph 14 should be disapplied but not the broader presumption for 
which Mr. Cahill QC contends. This is a clear indication that the broader presumption 
does not exist within the NPPF. 

131. I am unable to agree with point (ii) in paragraph 115 above taken from paragraph 42 
of Wychavon. It is plain from the above analysis and from authorities such as Crane
and Hopkins Homes that paragraph 14 of the NPPF is not simply an explanation of 
the effect of the presumption to which it refers. It also defines the circumstances in 
which the presumption in favour of sustainable development applies, both for the two 
limbs applicable to plan-making and the two limbs applicable to decision-taking. The 
SSCLG’s analysis of the NPPF, which I accept, relies upon the substance of the 
relevant provisions and does not depend, or place too much emphasis upon, the use of 
the word “means” in paragraph 14.

132. Turning to the decision of Jay J in Cheshire East, I accept Mr. Cahill QC’s submission 
that the main issue in this case was whether, as the LPA contended, paragraph 14 of 
the NPPF only applies to a proposal which has already been separately assessed so as 
to qualify as sustainable development (paragraph 7). It was a case where the LPA was 
unable to demonstrate a 5 year supply of housing land. The developer had responded 
before the Inspector that there was no requirement for any such freestanding 
assessment to be carried out and that “paragraph 14 itself provides a sufficient basis to 
decide whether the proposed development would be sustainable”. The Inspector 
accepted the developer’s submission (paragraph 8) which Mr. Cahill QC defended in 
the High Court. 

133. In my judgment the reasoning of Jay J for rejecting the LPA’s challenge to that 
decision is relevant to the issue of interpretation here. He held that:-

(i) The concept of sustainable development itself involves the striking of 
a balance between a range of different factors potentially pulling in 
different directions, some towards a grant of planning permission and 
others against. The weighing of those factors is a matter for the 
decision-maker (paragraphs 10 and 19);



(ii) The answer as to how that balance is to be struck is not to be found in 
paragraphs 6-8 of the NPPF or outside paragraph 14 (paragraphs 19 
to 26);

(iii) The LPA’s interpretation should also be rejected (a) because the 
assessment of whether a proposal constitutes “sustainable 
development” would be a “freewheeling exercise of discretion 
without parameters” and (b) paragraph 14 of the NPPF would be left 
without any practical utility (paragraph 20 and 26).

(iv) Paragraph 14 of the NPPF is the driver to correct decision-taking, not 
paragraphs 6 to 8 (paragraph 30).

134. Jay J also accepted the SSCLG’s submission that there is flexibility in the application 
of the process described in paragraph 14 of the NPPF. “It is always subject to material 
considerations indicating otherwise, thereby introducing an element of flexibility both 
ways” (paragraph 28 with emphasis added). He gave as an example a case where the 
harmful impact of a proposal is substantial but not such as to outweigh significantly 
and demonstrably its benefits. In such a case the decision-maker has sufficient 
flexibility to be entitled to refuse planning permission, provided that the decision is 
adequately reasoned (see e.g. Crane and section 38(6)). However, it is plain that
paragraph 28 of the judgment was not referring to a presumption in favour of 
sustainable development. The word “flexibility” does not carry any connotation of a 
presumption.

135. On the analysis by Jay J in Cheshire East, I cannot see how there is any room for a 
presumption in favour of sustainable development outside paragraph 14. His analysis 
undermines the interpretation adopted in Wychavon.

136. Before leaving Wychavon I should refer to the sequential approach to the application 
of section 38(6) of PCPA 2004 and paragraph 14 of the NPPF set out in paragraphs 20 
to 25 of the judgment. It is not clear from what source this sequential approach was 
derived. However, I agree with Patterson J (Dartford Borough Council v Secretary of 
State for Communities and Local Government [2015] 1 P&CR2 at paragraphs 52 and 
54) that a formulaic, sequential approach to the application of these provisions is not 
required. That would be excessively legalistic. In any event, I am unable to agree with 
this part of the analysis in Wychavon. In particular paragraphs 22 to 25 overlook the 
requirement that even if the presumption in paragraph 14 of the NPPF applies, it is 
nonetheless necessary to apply section 38(6) and evaluate the weight to be given to 
policies in the development plan (including policies for the supply of housing land 
which may have been deemed to be “out of date”), and this may result in a refusal of 
planning permission (as in Crane). The fourth step set out in paragraph 24 of 
Wychavon is not one which is necessarily anterior to the fifth step (paragraph 25) or 
is only to be applied where the development plan is not “silent” or the relevant 
policies are “up to date”. It also applies alongside the fifth step (eg. where 
development plan policies are not “up to date”).

137. Finally, Mr. Cahill QC criticised the way in which the Inspector struck the overall 
balance in DL 62 to 64 for failing to weigh the benefits of the proposal (i.e. providing 
a trigger for development on the remainder of the site and the provision of jobs) 



against the harm. That complaint is utterly unarguable. Those points were explicitly 
dealt with by the Inspector in her decision letter.

138. For all these reasons ground 2 must fail.

139. During the hearing the parties drew my attention to the fact that the claim in East 
Staffordshire Borough Council v Secretary of State for Communities and Local 
Government was soon to be heard and that the correctness of the Wychavon decision 
would also be an issue for the Judge to consider. After the draft of this judgment was 
circulated for corrections, the parties sent me a copy of the judgment delivered by 
Green J in that case on 22 November 2016 ([2016] EWHC 2973 (Admin)). They also 
stated that they did not wish to make any submissions on the judgment, but 
understandably did not suggest that I should disregard it. I have considered his
judgment and note that Green J has also disagreed with the conclusion in the 
Wychavon case that there is a presumption in favour of sustainable development 
outside the ambit of paragraph 14 of the NPPF (see paragraph 33). The Judge also 
agreed with the analysis of Jay J in the Cheshire East case. We have arrived at the 
same conclusion on the key issue I have had to decide under ground 2 in this section 
288 challenge.

140. I note also from paragraph 4 of the judgment that the Inspector in the East 
Staffordshire case suffered the misfortune of having cited to him the Wychavon case 
but not the Cheshire East case. That selective citation of judicial authority was no 
more acceptable in that inquiry than it was in the hearing before Coulson J in 
Wychavon. It led the Inspector to produce a decision letter which allowed the appeal 
by reference to a general presumption in favour of sustainable development, after 
having decided that the presumption in paragraph 14 of the NPPF was not engaged. 
That decision had to be quashed by Green J and, subject to the outcome of any appeal, 
the section 78 appeal will have to be re-determined. Problems of this kind are not
atypical. Why might that be so?

141. One factor would appear to be the ingenuity with which lawyers (whether acting for 
or against a development proposal) put forward interpretations of policy in challenges 
before the courts, which judges have to decide unless it can properly be said that the 
issue does not arise for decision in a particular case. The interpretations offered to the 
courts are sometimes “strained”, as can be seen, by way of example. in the 
submissions which the Court of Appeal was obliged to consider in Suffolk Coastal 
District Council v Hopkins Homes Limited v Secretary of State for Communities and 
Local Government [2016] EWCA Civ 168; [2016] P & CR 1 (eg paragraphs 34-41).
Such “excessive legalism” does not accord with the approach to interpretation of 
policy laid down by the Supreme Court in Tesco Stores plc v Dundee City Council at 
paragraph 19. The decisions of the courts are then subjected to the same sort of 
exegetical analysis, not only in submissions to judges in other cases but also in the 
arguments advanced before planning Inspectors. One can only sympathise with
Inspectors at inquiries and hearings up and down the country who have to deal with 
arguments of this nature.

142. The East Staffordshire case provides a further illustration of the difficulties presented 
by such legal arguments. Because of both the effect of the Wychavon decision upon 
the Inspector’s reasoning and the basis upon which the developer sought to uphold it
in the High Court (see paragraph 20 of the judgment), the judgment examines topics 



such as whether a “residual discretion” exists outside of paragraph 14 of the NPPF,
and the width of that discretion or the degree of exceptionality of that discretion.
Fortunately, in the present case Mr Cahill QC did not find it necessary to introduce
sophisticated arguments of that kind. Instead, he sought to uphold the reasoning of the 
Judge in the Wychavon case and therefore I have not needed to go much further than 
to explain why I have been unable to accept it. 

143. But for my part I should make it clear that in interpreting the NPPF and considering 
the relationship of its policies as “other material considerations” to the policies of the 
statutory development plan and section 38(6), I see no necessity or justification for 
decision-makers in the field, whether LPAs or planning Inspectors or the SSCLG, to 
be concerned with this novel concept of “residual discretion”, or whether it is in truth 
“residual”, or the ambit of any such discretion. It is sufficient for them to rely upon 
the explanation of the relationship between paragraph 14 of the NPPF and section 
38(6) which has been set out in established case law, notably by Lindblom LJ in 
Hopkins (eg. paragraphs 6 to 19). The East Staffordshire case illustrates the risk of 
this area becoming unnecessarily legalistic. That would hinder rather than promote 
straight forward and efficient decision-making. I would only add that practitioners 
should cease to confuse policies of the SSCLG (or LPAs) which describe what 
qualifies as sustainable development with policies which define particular 
circumstances in which a presumption in favour of sustainable development applies.
Difficulties caused in recent decision-making and litigation would not have occurred 
if that distinction had been respected.

Ground 3

144. During the hearing it became apparent that Mr. Cahill QC was not enthusiastic about 
this ground. I remain surprised that the Claimants did not take up the Court’s 
invitation to abandon it.

145. The Claimants submit that because the Inspector concluded that within the B1 use 
classes “only B1c light industrial uses would be viable” (paragraph 157 of their 
skeleton), it was irrelevant or illogical for her to conclude that the sites could meet the 
needs for office development as identified in the RTVLP.

146. In fact, this ground proceeds upon the Claimants’ obtuse misreading of one phrase in 
DL 36. In the first sentence of that paragraph the Inspector merely stated that in her 
view there was “no definitive evidence” that rents of £23 per sq ft on Adanac Park 
(the level at which office development could be viable in that location) would be 
achieved. The Claimants’ assertion that the Inspector concluded that office 
development was non-viable on the appeal sites is based solely on that passage.

147. In fact, the Inspector made it plain that she had an abundance of viability evidence 
(DL 32) and in my judgment she carried out a careful evaluation. The Inspector did 
not simply make an assessment of what could be described as “definitive evidence”. 
She placed a good deal of emphasis on probable or likely outcomes as, plainly, she 
was entitled to do. At DL 38 she concluded that acceptable residual land values would 
be achievable for all developments considered (which included pre-let office 
schemes) apart from speculative offices. Likewise, her acceptance that office 
development would be likely to be viable can be seen from DL 37.



148. For these reasons I reject ground 3.

Ground 4

149. Mr. Cahill QC was also unenthusiastic about the first two limbs of ground 4 in which 
it had been suggested that the Inspector had failed to take into account the economic 
benefits of the proposals for sites AP2 and AP3, the differences in the timescales for 
bringing forward B8 development as compared with B1 development (and the 
creation of jobs) and the “trigger effect” that early B8 development on the appeal sites 
could have for B1 development elsewhere in Adanac Park. I agree with Mr. Honey 
that it is plain from DL 50 and DL 63 that the Inspector did take into account these 
considerations.

150. The Claimants faintly suggested that the Inspector failed to give adequate reasons for 
her conclusions. That contention is also unarguable. The Claimants have not pointed 
to any inadequacy of reasoning giving rise to a substantial doubt as to whether the 
Inspector made any error of public law. It is perfectly clear from the decision letter 
that on the material before her the Inspector preferred the approach in policy LE6 of 
the RTVLP for the two appeal sites and also that sufficient time should be allowed for 
market signals to be tested for B1 uses on sites AP2 and AP3 before considering any 
review under paragraph 6.47 of the RTVLP. The reasoning is perfectly clear and 
adequate and the Claimants are well able to assess the planning position. The legal 
tests for the adequacy of reasons set out in South Bucks D.C. v Porter (No 2) [2004] 1 
WLR 1953 are well satisfied. 

151. Lastly the Claimants complain that the Inspector failed to consider allowing the 
smaller of the two appeal proposals (4,100 sq m of B8 floorspace on AP2) if the 
appeal on AP3 were to be dismissed. The two proposals were the subject of 
freestanding appeals. The only evidence put before the Court of the Claimants asking 
the Inspector to address this alternative to their primary case that both appeals should 
be allowed, is to be found in the following subliminal reference in paragraph 193 of 
their closing submissions:-

“The Council should now seek to pursue growth through other 
means, namely the certainty of B8 development at AP2 and 
AP3. A cautious way to enable this could be to permit AP2 
alone and see what happens...” (emphasis added)”

152. This point is also unarguable. In DL 63 the Inspector expressly recognised the 
differences in scale and effect of the two proposals and that the proposal for AP2 was 
much smaller. She decided that it would not be appropriate to allow one appeal but 
not the other (i.e. to allow the appeal on AP2 alone). She also addressed differences 
between the two schemes in Dl 39 and DL 41. It is plain from DL 63 that in relation 
to each of the two appeal proposals the Inspector decided to give greater weight to the 
conflict with policies LE6 and LE10 and the allocation of the sites for B1 uses. 

153. For these reasons I reject ground 4.

Conclusions on the section 288 challenge



154. The claim under section 288 was heard at a rolled-up hearing and so I have 
considered whether I should refuse permission to apply for judicial review. I do not 
consider that any of the grounds have any real legal merit but I have had the benefit of 
full submissions on all grounds. In all the circumstances, I grant permission to apply 
on grounds 1 and 2, but refuse permission on grounds 3 and 4 which were wholly 
unarguable. I also refuse the substantive application and so the claim brought under 
section 288 is dismissed.

Consequential applications

155. I am grateful to counsel for the preparation of a draft consent order. No application 
has been made for permission to appeal. It is agreed that the Claimants must pay (a) 
TVBC’s costs in relation to the section 113 challenge (CO/1246/2016) and (b) 
SSCLG’s costs in relation to the section 288 challenge (CO/1901/2016). However, the 
Claimants contest TVBC’s application that they should be ordered to pay a second set 
of costs in the section 288 challenge (CO/1901/2016) in favour of TVBC. I am 
grateful for the written submissions I have received.

156. The Claimants and TVBC agree that the main principles for dealing with this issue 
were set out by the House of Lords in Bolton MDC v Secretary of State for the 
Environment [1995] 1 WLR 1176. A “developer” in a section 288 challenge is not 
normally entitled to an order for his costs unless he can show either that there was a 
separate issue on which he was entitled to be heard (that is an issue not covered by 
counsel for the Secretary of State) or that he has an interest which requires separate 
representation. The mere fact that he is the developer (ie. a party having the benefit of 
a beneficial or valuable planning permission) will not in itself justify a second set of 
costs. It is implicit in their submissions that TVBC accepts, rightly in my view, that 
this principle relating to a “developer” also applies to a local planning authority who 
appears as a second defendant in a section 288 challenge. To justify a second set of 
costs in that scenario the Council needs to satisfy either the “separate issue” or 
“separate interest” tests, and the latter is not met simply because it appears as the 
LPA. Nevertheless, the Council says that it can satisfy the second of those two tests.

157. TVBC relies upon the fact that the Claimants applied successfully to consolidate the 
hearing of the section 113 and section 288 claims. Not surprisingly Patterson J refused 
to accept TVBC’s contention that any order for consolidation should be subject to a
condition that the Council would receive its costs in respect of both claims if either or 
both were to be dismissed. I do not see how the Council could justify attempting to 
have such a condition imposed at the stage when the proceedings were being 
consolidated, which would have had the effect of fettering the subsequent exercise of 
the Court’s discretion to deal with costs according to such matters as the arguments 
ultimately deployed, their success or failure, and the conduct of the parties in the 
litigation. Instead, the Judge reserved the issue of costs. She ordered that the 
consolidated hearing be listed for 2 days so as to allow sufficient time overall for the 
two claims to be heard together.

158. TVBC submits that the consolidation has had consequences which satisfy the 
“separate interest” test for four reasons, alternatively that it amounts to a sufficient 
justification for departing from the normal principle that only one set of costs is 
awarded. I disagree. First, the fact that Claimants submitted a single composite 
skeleton is of no consequence. It contained separate sections dealing with the two 



claims. Second, the arguments concerning the “B8 under-allocation” issue in the two 
claims were separate, and were handled separately by Counsel for SSCLG and TVBC. 
The fact that those arguments arose from much the same factual matrix does not 
justify a second set of costs in favour of TVBC in the section 288 claim. Third, the 
fact that it would have been an inefficient use of the Court’s resources to hear the two 
claims separately is obviously correct, but that does not explain why the second set of 
costs sought is justified. 

159. Fourth, it is true that TVBC needed to be present throughout the whole of the two day 
hearing. In my judgment that is a relevant factor in the proper assessment of TVBC’s 
costs incurred in respect of the section 113 claim. It is an undeniable fact that TVBC’s 
team needed to be present in court throughout the whole hearing because of the 
consolidation obtained by the Claimants. Although that factor should be reflected in 
the amount recovered by TVBC under the costs order in the section 113 claim for
costs incurred in respect of those proceedings, it does not help to justify making an 
additional order for costs, a second order, for work done on behalf of TVBC in
connection with the section 288 claim. Likewise, if the consolidation caused an 
increase in TVBC’s costs of preparing for the section 113 claim, that can be taken into 
account by the costs judge in the detailed assessment under the costs order in TVBC’s 
favour in CO/1246/2016. But I do not see why that should justify making a further 
order for costs for work done on behalf of TVBC in the section 288 claim. TVBC has 
not advanced any sufficient justification for treating the consolidation of the two 
claims as a proper exception to the normal principle that only one set of costs should 
be awarded in the section 288 proceedings. 

160. For all these reasons I refuse TVBC’s application for an order that its costs incurred in 
the section 288 claim be paid by the Claimants.
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St Albans city & District Council-v-Sec of State for 
Communities & Local Government

Sir Ross Cranston

Introduction

1. This is a rolled-up hearing of an application for judicial review by the claimant, St 
Albans City and District Council (“the Council” or “St Albans”), to quash the 
decision of the Secretary of State for Communities and Local Government (“the 
Secretary of State”), made by one of his planning inspectors. A number of 
neighbouring local authorities are interested parties to the claim.

2. The inspector’s decision was that the Council had failed to comply with the duty to 
cooperate with neighbouring planning authorities contained in section 33A of the 
Planning and Compulsory Purchase Act 2004 (“the 2004 Act”) when producing its 
strategic local plan (“the plan” or “the local plan”). That duty was introduced by the 
Localism Act 2011 following the abolition of regional spatial strategies and the return 
of spatial planning powers to local planning authorities: see Samuel Smith Old 
Brewery (Tadcaster) v Selby District Council [2015] EWCA Civ 1107; [2016] PTSR 
146. 

3. In broad terms the issue in the case is whether the planning inspector was correct 
about the breach of the duty. In that regard at least two questions have arisen. Did the 
duty to cooperate continue when in the Council’s eyes there was an impasse between 
it and the neighbouring authorities on the important issue of what constituted the 
housing market area for its district? And in considering whether the duty was on the 
whole fulfilled could cooperation in one area such as economic development be 
balanced against its absence in another such as housing? 

Background 

4. The Council is the local planning authority for the St Albans District. Joint working 
with neighbouring authorities culminated in 2008 in a strategic housing market 
assessment (SHMA) for the London commuter belt west. Those neighbouring 
authorities included Dacorum Borough Council, Hertsmere Borough Council, Three 
Rivers District Council, Watford Borough Council and Welwyn Hatfield District 
Council. 

5. Subsequently, the Council employed consultants, Housing Vision. They produced a 
series of reports: a Strategic Housing Market Assessment in 2013; an update to this in 
2015; and a report dated May 2016. After outlining the different approach to the issue 
others had taken (explained below), Housing Vision’s May 2016 report reiterated its 
earlier approach: there was a core housing market area, basically the St Albans 
district; a wider housing market area, comprising the areas of neighbouring local 
authorities; and a peripheral housing market area, London borough areas nearest to St 
Albans. Essentially Housing Vision’s definition of the St Albans’ market area is that 
whilst there is an established market relationship with local authorities throughout 
Hertfordshire, St Alban’s housing market is distinctive in that demand pressures from 
London have a greater influence and drive up house prices and rents.

6. In 2014, four neighbouring authorities - Dacorum Borough Council, Hertsmere 
Borough Council, Three Rivers District Council and Watford Borough Council, 
known collectively as the South West Herts Group – had met to consider a joint 
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strategic housing market assessment. They invited St Albans to join in the 
commissioning. It refused although it was prepared to support a “reference group”. In 
early 2015 the South West Herts Group informed the Council that the consultants it 
had engaged, G L Hearn and Regeneris, had confirmed their initial recommendation 
that the appropriate housing market area and functional economic market area 
(FEMA) included St Albans. In mid-March the Council was invited to reconsider and 
join with the other local planning authorities in commissioning the consultants’ work. 
In a short email on 30 April 2015 the Council offered to cooperate with the 
consultants to the South West Herts Group but again declined to become a 
commissioning partner. 

7. Meanwhile, from 2012, the Council had been preparing its local strategic plan, as it 
was obliged to under sections 16 and 17 of the 2004 Act. During the process there 
were meetings with Dacorum District Council, under the banner “Duty to Cooperate” 
in 2015 and 2016. At one of the meetings, on 12 February 2015, it was agreed that 
there needed to be further discussion as to whether St Albans could assist in meeting 
some of Dacorum’s future housing needs on the Gorhambury land (east of Hemel 
Hempstead.

8. On 8 January 2016 the South West Herts Group wrote to the Council, in advance of 
publication of St Albans’ pre-submission version of plan, seeking assurances that the 
Council was satisfied that it had met the requirements of national planning policy in 
identifying St Albans’ objectively assessed need (OAN) for housing, including 
consultation with neighbouring local authorities; had developed robust employment 
evidence, given the South West Herts Economic Study; and had taken appropriate 
account of what the South West Herts Group’s consultants had concluded about the 
appropriate housing market area and functional economic market area. Later that 
month St Albans replied to the South West Herts Group’s letter that it was satisfied in 
respect of the matters raised. The South West Herts Group published its consultants’ 
reports in February 2016.

9. In a letter dated 11 April 2016 the South West Herts Group requested a meeting with 
St Albans and the provision of detailed information so that its consultants could better 
understand the reasons for the differences between the two sets of consultants about 
the housing market. There was no reply so a follow up email was sent in early June 
2016. The response came some five months later on 23 September 2016.

10. In that reply the Council wrote to the South West Herts Group stated that despite the 
Inspector’s letter (see below), it wished to continue the Council’s ongoing duty to 
consult. With that in mind it proposed a meeting. The points to be considered, 
including at the political level, included the specific outcomes which the group felt 
that the mutual duty to cooperate had failed to deliver and the solutions and way 
forward; the basis for the group producing studies covering some areas (including the 
St Albans) outside their districts, without the agreement of these other areas; the view 
to be taken now on the agreed joint technical work from 2008-2009; the level of 
political commitment and cross border agreement to deliver the growth indicated in 
the group’s studies; the benefits of information  sharing on demographic issues; and 
how new technical work would be discussed in future.   
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Draft plan submitted and planning inspector appointed

11. In August 2016, the Council submitted its draft plan to the Secretary of State for 
examination. An aspect of strategy in the plan was that development in the St Albans 
district could be accommodated in the area west of the M1 proximate to Hemel 
Hempstead, Hemel Hempstead being part of Dacorum Borough Council. For housing 
the plan adopted the approach its consultants had recommended. A part of economic 
development covered in the plan was the Maylands growth corridor (“Maylands”) and 
the employment opportunities it would provide for both St Albans and Dacorum 
borough residents.   

12. The Secretary of State appointed a planning inspector, Mr David Hogger (“the 
Inapector”), to examine the plan under section 20 of the 2004 Act. Mr Hogger had 
acted as the examining inspector for Dacorum Borough Council’s Core Strategy.  In 
his report into that plan dated July 2013, he indicated a need for cooperation between 
St Albans with Dacorum Borough Council in assessing how land east of Hemel 
Hempstead, within St Alban’s district, might contribute to meeting Dacorum’s needs. 
Dacorum’s core strategy stated, inter alia, that it was to be partially reviewed after 
completion of the site allocations development plan, with evidence gathering for that 
beginning in 2013.

13. Amongst the material the Council provided to the Inspector was a document 
demonstrating that it had complied with its duty to consult, entitled “St Albans City 
and District Strategic Local Plan, Duty to Cooperate Statement of Compliance”, dated 
August 2016. One point the document referred to was the difference between the 
Council and the neighbouring local authorities as regards identifying a housing 
market area.  

14. In a document entitled “Preliminary concerns of the Inspector” dated 22 August 2016, 
Mr Hogger stated that he was concerned that the duty to cooperate had not been met. 
He added that he had decided that there should be an initial hearing session ahead of 
the examination into the plan to consider whether there had been compliance with the 
duty. In that letter the Inspector explained that his concerns arose from the 
representations of neighbouring local authorities which had been made at the 
consultation stage of the plan. Invited to attend the initial hearing session were the 
South West Herts Group, Welwyn Hatfield Borough Council, Hertfordshire County 
Council, and a number of other bodies including the Home Builders Federation.  

15. In September 2016 the Inspector produced an agenda for the initial hearing session. It
set out the questions intended to form the basis of the discussion.  The agenda also 
stated that the Council should answer those questions and that written statements from 
other parties were not compulsory but could be produced.

16. In response to the Inspector’s concerns and specific questions, the Council submitted 
a written statement. It asserted that the duty to cooperate had to be judged by the 
totality of its conduct. Thus a failure to cooperate on a matter did not of itself 
establish a failure to meet the duty. The Council continued that Dacorum Borough 
Council’s complaint about a lack of cooperation was really a complaint about 
soundness: the Council’s consultants had identified a housing market area for St 
Albans alone, there was therefore no role for Dacorum in deciding the overall housing 
target in St Alban’s plan, and the issue did not have a strategic cross-boundary 
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character. As regard the issue of its site allocation development plan, the Council 
added, Darcorum had acknowledged in its core strategy that it had not been 
completed, so that could not be taken into account in whether St Albans had complied 
with its duty to cooperate. The Council’s representations rejected the work of the 
South West Herts Group’s consultants as fundamentally flawed. As regards 
employment, the representations highlighted the cross border nature of the work in 
east Hemel Hempstead around the enterprise zone and Maylands. As regards housing, 
the Council was supported by the Home Builders Federation by way of counsel’s 
opinion, and the Commercial Estates Group Limited, also by way of counsel’s 
opinion.  

17. There was a joint statement from the South West Herts Group dated 6 October 2016. 
It began by expressing the group’s reluctance in making representations that St 
Albans had not complied meaningfully with the duty to cooperate on cross-border 
strategic issues. St Albans’ failure properly to identify housing need, it said, would 
place great pressure on them. There had been cooperation, but in 2013 St Albans had 
commissioned Housing Vision without any of the other authorities being asked to join 
in the commissioning, without consultation on methodology and the appropriate 
housing market area, without being asked for any technical information and without 
being shown draft results. The joint statement aligned itself with the views of its 
consultants that there was a single south west Hertfordshire housing market area and 
functional economic market area. The joint statement summarised the attempts to 
engage St Albans described earlier. What was at issue, given the clear conflicts, was 
the need for cooperation. But St Albans refused to do so. The joint statement 
acknowledged that St Albans had actively participated in the work Dacorum had
initiated with the new enterprise zone and work associated with the Maylands growth 
corridor.

18. The initial hearing session was held on 26 October 2016. The main issue between the 
Council and the South West Herts Group was housing and concerned what was the 
relevant housing market area for St Albans district. 

19. In its opening statement to the Inspector, the Council described “constant and 
productive engagement with cooperation bodies”, including the enterprise zone and 
Maylands business park. There had also been land allocation for 2500 home through 
green belt releases. On housing, however, there was “a diametrically opposed 
difference between the authorities’ positions on this point”. The invitation to the 
Council by the South West Herts Group to join in commissioning its consultants came 
late, after its own consultants had reported. Since the parties had reached an effective 
impasse on what comprised the housing market area, no further discussion could 
fruitfully be had on the issue and this bore directly on the question whether the duty to 
cooperate had been fulfilled.

20. There were also oral representations by the South West Herts Group, Hertfordshire 
County Council, Welwyn Hatfield Borough Council, the Home Builders Federation 
and other authorities. In the final stages of the initial session meeting, other third 
parties made representations objecting to St Albans’ plan on the basis of non-
compliance with the duty to cooperate. Because those representations were lengthy, 
the Inspector suggested that there should be time for the parties to respond, an 
approach accepted by all parties. 
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21. In its response on 18 September 2016 the South West Herts Group underlined the 
point that the duty to cooperate should not be conflated with the tests of soundness. 
The duty had not been fulfilled. When issues relating to housing market needs and 
methodologies for determining needs were so vastly different, the outcome of the St 
Albans’ approach would clearly impact on the other local authorities.

Inspectors’ decision letter

22. The Inspector’s decision letter, “St Albans City and District Local Plan Duty to 
Cooperate (Issue 1)”, was dated 28 November 2016.  The Inspector concluded that the 
Council had not met its duty to cooperate. The Council could either request his final 
report under section 22 of the 2004 Act or withdraw the plan.

23. After a preamble, the Inspector began his decision letter with an account of the 
legislative and policy background, including the NPPF. He was primarily considering 
the duty to cooperate but noted that whether a strategic local plan is sound depends on 
whether it is positively prepared and effective, which “means it must be based on 
effective joint working on cross-boundary strategic priorities and where appropriate 
and sustainable, on a strategy which seeks to meet unmet requirements from 
neighbouring authorities”: [9]. The duty was not one to agree:

“[11]…for example, just because [the Council] does not agree 
with nearby Local Planning Authorities regarding the definition 
of the Housing Market Area, this does not, in itself, 
demonstrate that the [duty to cooperatet] has not been met.”

24. The Inspector then turned to strategic cross-boundary matters and priorities, noting 
that here was no clear indication in the strategic local plan as to what the strategic 
priorities were, particularly those with cross-boundary implications: [15]. The 
Inspector recorded that at the hearing the Council confirmed that there was no specific 
list of strategic cross-boundary matters or priorities in the strategic local plan but that 
they were nevertheless implicitly reflected in its content: [17]. There was no reason to 
doubt that the Council was not aware of these matters, but: 

“[19]…[i]t would be difficult for someone reading the [plan] to draw any firm 
conclusions regarding strategic cross-boundary matters and priorities and in 
turn they would not be able to conclude whether or not those issues had been
properly addressed by the Council. On the evidence submitted I am unable to 
conclude that cross boundary strategic matters and priorities have been 
afforded appropriate weight in the plan-making process in St Albans.

[20]. Although this matter, on its own, may not be terminal in terms of making
progress on the Examination, the lack of clarity regarding this issue does not 
provide a secure foundation from which other matters of co-operation can be 
assessed…”

25. Under the heading “processes undertaken”, the Inspector noted the opinions of other 
local planning authorities that there was no structure in place in terms of the regularity 
and frequency of joint meetings. Those held were broad brush, and what the Council 
itself described as overarching, meetings: [22]. There were quarterly reports to the 
planning committee about cooperation, but these were unclear about agreed 
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outcomes: [23].  It was not a matter on which his conclusions rested but the Council’s 
arguments would have been more persuasive if there had been more rigorous 
approach to the processes of cooperation: [24].

26. Under the heading “the requirements of the duty”, the Inspector asked a number of 
questions. Had engagement been constructive from the outset? He said: 

“[25] There has been engagement between St Albans Council 
and nearby local planning authorities, particularly in the earlier 
stages of plan-making, for example in relation to the 2008 
Strategic Market Housing Assessment (SHMA) and 
employment work undertaken in 2009. Constructive 
engagement in more recent years appears to be less evident and 
it is difficult to conclude that the Council has approached cross-
boundary priorities in a meaningful and positive way. SADC 
recognises that there are ‘strong economic and spatial 
relationships with neighbouring towns, particularly Hemel 
Hempstead, Welwyn Garden City, Hatfield, Watford and 
Luton’. However, there is no persuasive evidence that the 
Council has pro-actively sought meaningful engagement with 
all of these and other nearby Local Planning Authorities. 
Meetings have been held and doubtless appropriate issues have 
been discussed but it needs to be demonstrated that cross-
boundary issues, for example in terms of housing, employment 
and infrastructure provision, have been fully addressed and that 
opportunities to be constructive have been given appropriate 
consideration and where necessary have been acted upon. I 
acknowledge that there may be difficult issues to tackle but that 
is no reason to adopt a less than constructive approach 
throughout the plan making process.”

27. Had engagement been active? From the minutes of joint meetings, the Inspector said 
that he could not conclude that it had been; there should be continuing and frequent 
engagement, even if it was only to provide an up-date on issues of strategic relevance: 
[26]. The Inspector later remarked on the late publication by the Council of the 
minutes of these meetings: [31].

28. Had engagement been ongoing? For this question the Inspector canvassed the 
correspondence summarised above about meetings between the Council and the South 
West Herts Group and expressed concern: [28]-[29]. The issues the Council had 
identified in its letter of 23 September 2016 should have been addressed, he opined, 
much earlier: [30]. “The correspondence…demonstrates a lack of meaningful 
collaboration.” 

29. Had engagement been collaborative? While acknowledging that there was no 
obligation on the Council to agree with its neighbours, the Inspector stated that 
without even entering fully into the debate, it was difficult to conclude that there has 
been collaboration: [32]. Has every effort been made to secure the necessary co-
operation? To the Inspector it appeared there was little evidence that a rigorous 
approach has been adopted by the Council. 
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“[33]…The evidence provided, for example in the appendices 
to the Joint Statement, set out some of the efforts made across 
Hertfordshire to secure co-operation. However, it appears to me 
that [the Council] has not made every effort to become fully 
involved in the processes, to engage fully and to explain to 
other nearby LPAs its approach towards, for example, housing 
and employment provision and the related evidence on which 
the Council relies”.

30. The Inspector then referred to the Memorandum of Understanding prepared by the 
Hertfordshire Infrastructure and Planning Partnership in May 2013, but there was 
little evidence that the Council has made the necessary effort to ensure that its goals 
were satisfactorily achieved: [34]-[35]. The Inspector continued with a question 
whether engagement had been diligent, but that could not be said: [37]. Drawing 
together all the threads in the previous paragraphs of his decision letter, the Inspector 
concluded that the evidence of co-operation on cross-boundary matters and priorities 
was not robust: [38]. He also stated that the Council’s submissions could not be 
described as comprehensive ([38]), and that taking all factors into account, albeit that 
there was no requirement to agree, engagement had not been of mutual benefit: [39].

31. Under a separate heading “planning topics”, the Inspector addressed the concerns 
have been raised by interested parties regarding the level of co-operation in relation to 
a number of planning topics, including housing, transport, gypsies and travellers, 
employment, the provision of infrastructure and the green belt. The Inspector would 
have been content to address many of these in subsequent hearing sessions, which 
would have considered matters of soundness, so restricted his comments to only one 
issue that had clear duty to cooperate implications: [41]. That was the concern of 
Dacorum Borough Council, which he shared, regarding the role that land to the east of 
Hemel Hempstead could play in terms of housing provision. He said:

“[42]… Policy SLP 13(a) states that the urban extension of 
Hemel Hempstead would ‘meet the needs of the St Albans 
housing market area’. Paragraph 4.5 of the SLP confirms that 
‘development needs arising in the District can readily be met in 
this location’. This may be an appropriate approach to take but 
the Report into the Dacorum Core Strategy refers to meeting 
that Borough’s housing needs ‘including in neighbouring Local 
Planning Authority areas’ (e.g. in St Albans). At the very least I 
would have expected a much clearer process for the 
consideration of the role of this land. At the end of the day the 
Council’s decision to allocate all the land to meet the needs of 
St Albans may well be justified but in order to reach that 
conclusion there needs to have been a proper consideration of 
all the issues by all the interested parties and there is no 
substantive evidence that the appropriate level of collaboration 
and engagement on this matter has been sought or achieved.

[43] Although this by itself is not a matter on which my 
decision has turned, it adds weight to my overall conclusion 
and is a further indication that the level of co-operation falls 
short of what is expected.”
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Then under a heading about the effectiveness of the strategic local plan in     relation 
to soundness, the Inspector said:

“[44] To be effective the [plan] must be based on effective joint 
working on cross boundary strategic priorities (for example 
housing provision). I understand the conclusions that the 
Council has drawn with regard to accommodating additional 
growth but those findings do not appear to be based on 
collaborative working or effective co-operation with other 
bodies. It may be that the Council’s conclusions are correct, for 
example in terms of housing numbers and the definition of the 
Housing Market Area, but on the evidence before me I am 
unable to confirm that St Albans City and District Council has 
given adequate consideration to helping meet the development 
needs of other nearby local planning authorities. In these 
circumstances the plan would not be effective and therefore it 
could not be found to be sound.”

32. Having taken into account all the relevant representations, the Inspector said, 
including those in support of the Council - for example from the Local Enterprise 
Partnership and the Home Builders Federation and some of the surrounding local 
authorities - he concluded that the evidence clearly demonstrated to him that the 
Council had not met its duty to cooperate by giving 

“[45]…satisfactory consideration to identifying, addressing and 
seeking co-operation with regard to strategic cross-boundary 
matters and priorities. As the plan has not been based on 
effective joint working on strategic matters and priorities and 
because there is insufficient evidence to demonstrate that the 
[plan] has been positively prepared, there is also the significant 
risk that the plan could be found to be not sound”. 

33. This did not mean that the Council should be expected to accommodate additional 
growth, but it did mean is that it should give detailed and rigorous consideration to 
strategic cross-boundary matters and priorities and draw robust conclusions with 
regards to whether or not any of those priorities could be delivered in a sustainable 
way within the district, bearing in mind the environmental and other constraints that 
existed: [47].

Legal framework 

34. Sections 33A(1)-(2) and (6) of the 2004 Act provide for the duty to cooperate:

“(1) Each person who is—

(a) a local planning authority…

must co-operate with every other person who is within paragraph (a), (b) or (c) or 
subsection (9) in maximising the effectiveness with which activities within subsection 
(3) are undertaken.
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(2) In particular, the duty imposed on a person by subsection (1) requires the person—

(a) to engage constructively, actively and on an ongoing basis in any 
process by means of which activities within subsection (3) are undertaken, 
and

(b) to have regard to activities of a person within subsection (9) so far as 
they are relevant to activities within subsection (3)…

(3) The activities within this subsection are—

(a) the preparation of development plan documents…

so far as relating to a strategic matter.

(4) For the purposes of subsection (3), each of the following is a “strategic matter”—
(a) sustainable development or use of land that has or would have a 
significant impact on at least two planning areas, including (in particular) 
sustainable development or use of land for or in connection with 
infrastructure that is strategic and has or would have a significant impact on 
at least two planning areas…

(6) The engagement required of a person by subsection (2)(a) includes, in particular—

(a) considering whether to consult on and prepare, and enter into and 
publish, agreements on joint approaches to the undertaking of activities 
within subsection (3), and

(b) if the person is a local planning authority, considering whether to agree 
under section 28 to prepare joint local development documents.”

35. From section 33A(3)-(4) it is clear that the duty to cooperate applies to the production 
of a  strategic local plan. Under section 33A(7) a person subject to the duty must have 
regard to any guidance given by the Secretary of State about how the duty is to be 
complied with.

36. In the course of his decision in Trustees of the Barker Mill Estates v Test Valley 
Borough Council [2016] EWHC 3028 (Admin); [2017] PTSR 408, Holgate J said this 
of the duty to cooperate: 

“[56] Issues such as what would amount to sustainable 
development, what would have a significant impact on two or 
more planning areas, what should be done to “maximise 
effectiveness” with regard to the preparation of a development 
plan, what measures of constructive engagement should take 
place and the nature and extent of any co-operation are all 
matters of judgment for the LPA. The requirement in section 
33A(6) of the PCPA 2004 to consider joint approaches to 
strategic planning matters is also a matter of judgment for the 
LPA. Each of these issues is highly sensitive to the facts and 
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circumstances of the case. The nature of these functions is such 
that a substantial margin of appreciation or discretion should be 
allowed by the court to the LPA.”

37. An inspector’s role in examining a development document is contained in section 20 
of the 2004 Act. In so far as material it states: 

“(5) The purpose of an independent examination is to 
determine in respect of the development plan document–

(a) whether it satisfies the requirements of sections 19 and 24(1), regulations 
under section 17(7) and any regulations under section 36 relating to the 
preparation of development plan documents;

(b) whether it is sound; and

(c) whether the local planning authority complied with any duty imposed on 
the authority by section 33A in relation to its preparation.

(7) Where the person appointed to carry out the examination—

(a) has carried it out, and

(b) considers that, in all the circumstances, it would be reasonable to 
conclude—

(i) that the document satisfies the requirements mentioned in subsection (5)(a) 
and is sound, and

(ii) that the local planning authority complied with any duty imposed on the 
authority by section 33A in relation to the document's preparation,

the person must recommend that the document is adopted and give reasons for 
the recommendation.”

38. What is required of a planning inspector in examining whether a local planning 
authority has performed its section 33A duty was spelt out by Paterson J in R (on the 
application of Central Bedfordshire Council) v Secretary of State for Communities 
and Local Government [2015] EWHC 2167 (Admin):

“[50] To come to a planning judgement on a duty to co-operate 
involves not a mechanistic acceptance of all documents 
submitted by the plan-making authority but a rigorous 
examination of those documents and the evidence received so 
as to enable an Inspector to reach a planning judgment on 
whether there has been an active and ongoing process of co-
operation. The key phrase in my judgment is “active and 
ongoing”. By reason of finding there were gaps as the Inspector 
has set out, he was not satisfied that the process had been either 
active or ongoing”.



SIR ROSS CRANSTON
Approved Judgment

St Albans city & District Council-v-Sec of State for 
Communities & Local Government

39. In reviewing an Inspector’s decision regarding a local planning authority’s 
performance of its section 33A duty, the court's role is limited to considering whether 
he or she acted rationally and lawfully; it is a matter of judgment for an inspector and 
a more intensive review would undermine the Parliamentary intention behind the 
provision: see Zurich Assurance Ltd v Winchester City Council [2014] EWHC 758 
(Admin), [114] per Sales J; Trustees of the Barker Mill Estates v Test Valley Borough 
Council, [58], per Holgate J.

40. Guidance made under section 33A (7) of the 2004 Act is contained in the National 
Planning Policy Framework (“NPPF”). Paragraph 156 reads:

“Local planning authorities should set out the strategic 
priorities for the area in the Local Plan. This should include 
strategic policies to deliver: 

     the homes and jobs needed in the area; 
     the provision of retail, leisure and other commercial development; 
     the provision of infrastructure for transport, telecommunications, 

waste management, water supply, wastewater, flood risk and 
coastal change management, and the provision of minerals and 
energy (including heat); 

     the provision of health, security, community and cultural 
infrastructure and other local facilities; and 

     climate change mitigation and adaptation, conservation and 
enhancement of the natural and historic environment, including 
landscape.”

Paragraph 178 of the NPPF provides:

“Public bodies have a duty to cooperate on planning issues that 
cross administrative boundaries, particularly those which relate 
to the strategic priorities set out in paragraph 156. The 
Government expects joint working on areas of common interest 
to be diligently undertaken for the mutual benefit of 
neighbouring authorities.” 

The duty to cooperate is also dealt with in paragraph 181:  

“Local planning authorities will be expected to demonstrate 
evidence of having effectively cooperated to plan for issues 
with cross-boundary impacts when their Local Plans are 
submitted for examination. This could be by way of plans or 
policies prepared as part of a joint committee, a memorandum 
of understanding or a jointly prepared strategy which is 
presented as evidence of an agreed position. Cooperation 
should be a continuous process of engagement from initial 
thinking through to implementation, resulting in a final position 
where plans are in place to provide the land and infrastructure 
necessary to support current and projected future levels of 
development.” 
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41. Examination of a local plan for soundness is covered by paragraph 182 of the NPPF. 
Essentially the plan is to be examined by an inspector whose role is to assess whether 
the plan has been prepared in accordance with the duty to cooperate, legal and 
procedural requirements, and whether it is sound. Whether it is sound involves 
consideration whether it is positively prepared (including unmet requirements from 
neighbouring authorities where it is reasonable and consistent with achieving 
sustainable development); justified; effective (the plan inter alia should be based on 
effective joint working on cross-boundary strategic priorities); and consistent with 
national policy.

42. As to housing needs, paragraph 47 provides:

“47. To boost significantly the supply of housing, local 
planning authorities should:

 use their evidence base to ensure that their Local Plan meets the     full, 
objectively assessed needs for market and affordable housing in the 
housing market area, as far as is consistent with the policies set out in this 
Framework, including identifying key sites which are critical to the 
delivery of the housing strategy over the plan period…”

Ground 1: Failure to engage with or take into account the housing and employment 
issues which were engaged in the plan making process when addressing duty to 
cooperate

43. Under this ground the Council identified some thirteen legal issues which needed to 
be determined. As regards housing they boiled down to whether the Inspector failed 
properly to take into account its argument that there was a polarised position 
regarding the housing market. As regards employment, the enterprise zone and 
Maylands, the Council emphasised that there had been cooperation. In both cases, the 
Council contended, the Inspector’s consideration was defective. That fundamentally 
affected his judgment on whether the duty to cooperate had been satisfied. 

44. The Council’s submission on housing was first, that the Inspector failed to take into 
account that the debate between it and the South West Herts Group on the specific 
issue of the housing market area for St Albans had reached an impasse, which made 
further discussion pointless. The impasse was a material consideration and failure to 
take it into account meant the Inspector was guilty of flawed logic, which under the 
authorities was reviewable. If the Inspector had had regard to the impasse, it would 
have markedly affected the extent to which it could be said that there had been non-
compliance with the duty to cooperate. If ultimately the Council was right, and the 
housing market area was confined to the St Albans district, that meant there was no 
cross border aspect and under the statute the duty to cooperate did not arise. The 
impasse was squarely before the Inspector not least in the Council’s written responses 
to his questions and its opening statement at the initial hearing session on 26 October 
2016. Indeed the impasse was recognised by the South West Herts Group in its post-
hearing statement of 18 November 2017.

45. Secondly, as part of this analysis, the Council submitted that the Inspector failed to 
consider whether the Council’s case was factually correct that the parties had reached 
an effective impasse. He should have done this by reference to the consultants’ reports 
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and considered whether, in the light of them, there could be further debate and 
whether earlier consultation would have made any difference. Instead of focusing on 
process, the inspector should have addressed whether any fruitful cooperation was 
possible given that the parties were so far apart. The Council submitted that its letter 
of the 23 September 2016 could in no way be read as resiling from its position that 
there was an impasse. 

46. Further, the Council contended, the Inspector omitted to give adequate reasons about 
whether the Council had acted constructively and co-operatively on the housing issue. 
His statement at DL11, quoted earlier in the judgment, indicated his misunderstanding 
that the lack of agreement positively established that the duty to cooperate on housing 
issues had been met. There was no ongoing duty to cooperate when no purpose would 
be served. If the Inspector had taken the debate into account, the Council added, then 
his decision on the duty to cooperate was irrational.

47. In my view DL 11 cannot be read in the manner the Council suggested, especially 
given the well-established authorities on how decision letters should be read in a 
straightforward, down-to-earth way, without excessive legalism or exegetical 
sophistication: e.g., Clarke Homes v Secretary of State for the Environment (1993) 66 
P & CR 263, per Sir Thomas Bingham MR at 271-272. To my mind that paragraph 
clearly indicates that the Inspector understood that there was a disagreement between 
the Council and the other local planning authorities over the housing market area. In 
that paragraph he also stated that the disagreement is not determinative of whether the 
duty to cooperate has been met, to which I return in a moment. Elsewhere as well he 
accepted that the duty to cooperate is not a duty to agree and that whether or not there 
is agreement is not determinative of the duty to cooperate. All this plainly illustrates 
that he fully appreciated the issue.

48. As to the notion the Inspector had to determine whether the Council was correct on 
the impasse, in DL44 he indicated that he was in no position to draw any conclusions.  
“It may be that the Council’s conclusions are correct”, he said, but then added that on 
the evidence before him he was unable to confirm that it had given adequate 
consideration to helping meet the development needs of other nearby local planning 
authorities. I cannot see that his conclusion was in any way flawed that he did not 
have the material before him to determine the debate and the merits of the argument 
on the housing market area. After all, that issue went to soundness, and the larger 
issue of soundness was not before him at the initial hearing session. 

49. The issue before him was that of cooperation, and in my view he was entitled to reach 
the conclusions he did on whether it had been effective, constructive, and on-going. It 
is hornbook law that an inspector’s reasons are written principally for parties who 
know what the issues between them are and what evidence and argument has been 
deployed; that an inspector does not need to rehearse every argument relating to each 
matter in every paragraph; and that because of that knowledgeable readership an 
inspector’s reasoning must be considered against that background: Seddon Properties 
v Secretary of State for the Environment (1981) 42 P & CR 26, at 28; R v Mendip 
District Council ex parte Fabre (2000) 80 P & CR, at p.509. 

50. Among the evidence on which the Inspector was entitled to draw was first, the 
Memorandum of Understanding, which seemed defunct until it was revived in the 
Council’s letter of 23 September 2016. But that was after the Inspector was at work 
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and when the searchlight was on the Council to demonstrate that it had fulfilled the 
duty to cooperate. Secondly, the Council commissioned its consultants, but without 
engaging with the other local authorities or asking them if they wished to join in the 
commissioning. Thirdly, the “duty to cooperate” meetings were, on the Council’s own 
admission, “over-arching” with no evidence of agreed outcomes.

51. Further, I accept the Secretary of State’s submission that once there is disagreement, I
would add even fundamental disagreement, that is not an end of the duty to cooperate, 
especially in an area such as housing markets and housing need which involve as 
much art as science, and in which no two experts seem to agree. As Paterson J 
underlined in R (on the application of Central Bedfordshire Council) v Secretary of 
State for Communities and Local Government [2015] EWHC 2167 (Admin), the duty 
to cooperate is active and on-going, and that to my mind means active and on-going 
even when discussions seem to have hit the buffers. In all the circumstances, my 
conclusion is that the Inspector did not reach an illogical or irrational conclusion as 
regards the duty to cooperate over housing.

52. Turning to employment, the Council submitted that the Inspector erred in his 
approach when there was more than adequate evidence that there had been 
cooperation, accepted on all sides, not least over the enterprise zone and Maylands. 
First, he failed to consider its importance as regards whether the duty to cooperate had 
been met; secondly, he failed to consider the extent to which delivery of these projects 
were sufficient, of themselves, to lead to a conclusion that the duty had been met, 
irrespective of any failure to discuss other matters; and thirdly, his reasoning was 
inadequate that there had not been constructive engagement by the Council on 
employment issues. Significantly, the Council submitted, the Inspector did not 
balance the importance of cooperation in this area against the matters that it is said 
were not addressed in compliance with the duty to cooperate.

53. I do not accept these submissions. At DL25 the Inspector acknowledged that there had 
been co-operation on employment matters. At DL45 he stated that he took into 
account the representations from all sides, and that of course included the evidence 
from both the Council and the South West Herts Group as to cooperation on the 
enterprise zone and Maylands. It is trite law that he did not need to cover every 
matter, and that applies particularly to those where there was common ground. It is 
plain from his reasons that the Inspector considered cooperation along a range of 
dimensions and over time. He reached, as he was entitled to do, an overall judgement 
about compliance with the duty to cooperate. 

54. In particular I reject the submission that in coming to that judgement he somehow had 
to balance those matters where there was cooperation against those where it was 
absent.  Balancing is not the statutory test. Both Zurich Assurance Ltd and Barker 
Mill Estates lay down that what an inspector has to do is to come to a judgement, 
which this Inspector did, and that the court’s function is limited to reviewing it for 
irrationality and unlawfulness. In my view the Inspector was neither irrational nor 
unlawful in his approach to this issue. 
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Ground 2: Error of approach on the relationship between the Dacorum Core Strategy 
and the St Albans plan

55. The Council contended that there were errors of law in the Inspector’s approach 
regarding the relationship between the Dacorum Core Strategy and St Albans plan. 
With this submission the Council returned to the appropriate housing market, and the 
Inspector’s failure to consider the Council’s argument in that regard. Consideration of 
that when assessing the significance of the Dacorum Core Strategy (and this 
Inspector’s report about it) would have indicated the required level of collaboration 
between the authorities and the Council’s requirement to meet Dacorum’s housing 
needs. If the Council were correct as regards the housing market area, it submitted, 
there were no such requirements. Moreover, on the Council’s case the Inspector failed 
to consider its argument that the Dacorum Core Strategy itself did not envisage any 
discussions between the authorities until Dacorum had completed a site allocation 
development plan. If Dacorum was able to identify land in its area there would be no 
need for cross-authority consultation.

56. The Council’s submission fails in my view to grapple with the Inspector’s statement 
at DL43 that this issue was not determinative in his conclusions, albeit that is was one 
more indication of the failure to cooperate. In any event, the Inspector’s concern was 
not whether the Council’s decision that the land east of Hemel Hempstead but in its 
district would meet its housing need, irrespective of Dacorum’s needs, but with the 
lack of co-operation on the Council’s part over the matter. It was only if the Council 
took the opportunities which had been available to engage with Dacorum that it could 
be said that it had not pre-judged the outcome of that engagement. That it had not 
done both before and during the plan making process. 

57. As to the point regarding Dacorum’s site allocation plan, Dacorum’s core strategy 
stated that evidence gathering for its review was to begin in 2013. Moreover, in early 
2015, at a “Duty to Cooperate” meeting with Dacorum, the Council had agreed that 
there needed to be further discussion as to whether it could assist in meeting some of 
Dacorum’s future housing needs on land in its district east of Hemel Hempstead. 
Neither point assists the Council’s argument. In my view the Council’s submissions 
about Dacorum’s site allocation plan are a red herring.

Ground 3: The Inspector’s conclusion on soundness

58. The Council’s case was that the Inspector’s conclusion on soundness at DL44, quoted 
earlier, was either irrational or arrived at by failing to take into account a material 
consideration. Again the argument revolved around the housing market, and that the 
guidance in paragraph 47 of the NPPF, which in the Council’s submission obliged 
it to meet only the needs of the relevant housing market area, which on its 
consultant’s reports did not extend to Dacorum’s district. Yet without a decision on 
whether this was right, the Council contended, the Inspector was in no position to take 
any view on soundness.

59. I cannot accept the Council’s submissions in this regard. First, I do not read DL44 or 
DL46 as being either a final judgement on soundness or a judgement on soundness 
based on the housing aspect alone. In any event, paragraph 47 NPPF says nothing 
about the duty to cooperate. Rather, the NPPF makes clear that compliance or 
otherwise with the duty to cooperate can feed into a judgement about effectiveness 
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and soundness of a plan. There was nothing wrong with the Inspector expressing 
concerns about soundness because of the failure of the Council as regards the duty to 
cooperate. In other words, there was no need for him to decide on the housing market 
area before expressing his doubts on soundness. There was no barrier to his coming to 
an overall judgment on soundness based on one of its aspects, namely, the duty to 
cooperate. The Council’s case on this ground fails.

Ground 4 - Failure to identify what matters were strategic for the purposes of section 
33A 

60. The Council submitted that in considering whether it had complied with the duty to 
cooperate, the Inspector was bound to consider whether any particular issue was a 
strategic matter within the meaning of that phrase in section 33A. Instead he regarded 
all issues which were cross-boundary as engaging the duty. That the Council is able as 
a matter of judgment to identify strategic matters did not inform the nature of the duty 
placed upon the Inspector to provide sufficient reasons for his decision. Identifying 
what matters were strategic in his reasoning was of particular importance to the 
Council’s understanding why the Inspector considered proper engagement in some 
matters such as employment was insufficient in overriding non-compliance with the 
duty on other issues.

61. The starting point in rejecting these submissions is that there is no requirement in law 
or policy for the Inspector to identify strategic issues. In fact it was for the Council to 
identify strategic matters and how to maximise the effectiveness of co-operation and 
constructive engagement in tackling them. Whilst the Council acknowledged the 
economic and spatial relationships between its district and its neighbours, it failed to 
do either. In his careful reasoning the Inspector concluded, as best he could in respect 
of these failures on the Council’s part, that it had not met its duty under section 33A. 
In my view it simply cannot be said that the Inspector was in error.

Conclusion

62. I am just persuaded that the Council’s case is arguable, but for the reasons given I 
dismiss this judicial review.
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