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1. This Hearing Statement has been provided on behalf of Callendar Farm Limited in 

response to questions raised by the Inspector in relation to Issue 1.6 – Duty to 

Cooperate.  The focus for this brief statement is to provide written answers to the 

first two questions which relate to this hearing session. Pegasus Group will be 

attending the hearing session dealing with Issue 1.6, and will be joined by Paul 

Tucker QC. It is intended that we will contribute further at the hearing session to 

assist where appropriate in answering the questions the Inspector has raised.  

 

Q.15 Has the Duty to Co-Operate under Sections 22(5)(c) and 33A of the 2004 Act and 

Regulation 4 of the 2012 Regulations been complied with, having regard to relevant 

national policy and guidance? 

 

2. Section 33A of the Act sets out that regard must be given to any guidance on the 

Duty to Co-Operate published by the Secretary of State.  This is particularly 

relevant, given that a ‘Category’ of the Planning Practice Guidance (PPG) provides 

further guidance on this matter.  The Duty is also confirmed in the Framework at 

Paragraphs 156, 178, 179 and 181. 

 

3. It is important to note that in Sections ID:9-012 and 9-018, the PPG makes clear 

that a failure to demonstrate compliance with the Duty at Local Plan Examination 

cannot be corrected after submission.  The requirement placed on Local 

Authorities being tested at Examination is whether the statutory Duty has been 

complied with in the preparation of the Plan. 

 

4. The PPG also states at section ID: 9-010 that cooperation should produce 

effective policies on strategic cross-boundary matters, and that Inspectors testing 

compliance with the Duty at examination will assess the outcomes of cooperation. 

 

5. Of particular relevance to the Nuneaton and Bedworth Borough Plan (NBBP) is 

section ID: 9-016 which states: 

 

  Another way to demonstrate effective cooperation, particularly if 
Local Plans are not being brought forward at the same time, is the 
use of formal agreements between local planning authorities, 
signed by elected members, demonstrating their long term 
commitment to a jointly agreed strategy on cross boundary 
matters. Such agreements should be as specific as possible, for 
example about the quantity, location and timing of unmet housing 
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need that one authority is prepared to accept from another 
authority to help it deliver its planning strategy. This will be 
important to demonstrate the commitment between local planning 
authorities to produce effective strategic planning policies, and it 
will be helpful for Inspectors to see such agreements at the 
examination as part of the evidence to demonstrate compliance 
with the duty. 

 
 
6. NBBC has declined to sign the Memorandum of Understanding with the 

other Warwickshire planning authorities which sets out an agreed 

redistribution of unmet housing need arising in Coventry. The PPG 

reinforces the importance attached to the role of agreements in the 

Examination in paragraph ID: 9-017, stating it will be a key element to 

ensure there is sufficient certainty through agreements that an effective 

strategy will be in place for strategic matters when relevant local plans 

are adopted. 

 

7. On behalf of Callendar Farm Ltd, it is the clear contention that the Council 

has not complied with the statutory requirements of the Duty, and as 

such the examination can proceed no further. The submissions from other 

local planning authorities in this regard are particularly damning, and the 

evidence produced to date by the Council, including the additional 

material submitted to the examination, only serves to provide further 

evidence of a failure of compliance with the Duty. 

 

8. The outcome of the process is that the Plan as submitted for examination 

will not contribute to meeting in full the needs for housing in the Housing 

Market Area (HMA), contrary to paragraph 47 in the Framework. There is 

no evidence which provides any credible reason why, taking the policies 

of the Framework as a whole, the apportionment of unmet need arising in 

Coventry cannot be met in NBBC. Indeed, evidence from the call for sites 

and the comments made by other Councils on the content of the SHLAA 

undertaken by NBBC, demonstrate the opposite to be the case; there is 

sufficient land available in sustainable locations which can address the 

deficit in unmet needs in the Plan as submitted. 

 

Q.16 Does the lack of agreement to date between NNBC and other local planning 

authorities within the Housing Market Area (HMA) regarding the capacity to 
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accommodate the shortfall arising from Coventry in full qualify as a failure in the 

duty to cooperate? 

 

9. The Duty to Cooperate is not a Duty to agree. However, the Framework 

and the PPG set out clearly the legal obligation placed on Councils to 

engage constructively, actively and on an ongoing basis to maximise the 

effectiveness of local plan preparation in the context of strategic cross 

boundary matters. Every effort must be made by Councils to secure the 

necessary cooperation on such matters before submitting plans for 

examination. 

 

10. The examination of plans requires Councils to demonstrate how they have 

complied with the duty, as a prerequisite to further progress. Whilst there 

might be circumstances where a failure to agree does not automatically 

indicate a failure to comply with the Duty to Cooperate, emphatically this 

is not the case in the preparation of the NBBP. The Council had refused to 

sign the Memorandum of Understanding (MoU), without any agreement in 

place with the other Councils who are signatories that this is a position 

that is justified and based on robust evidence. 

 

11.  The Council has adopted an intransigent position whereby it declined to 

sign the MoU, citing a lack of evidence as to the capacity to take a 

proportion of the unmet arising in Coventry. Having reviewed its SHLAA, 

the Council has concluded that it can accommodate around 2,118 

dwellings instead of the figure of 4,020 based on an apportionment across 

the HMA. However, the Council has belatedly made only cursory attempts 

to secure the agreement of the other HMA councils to this conclusion, and 

has not succeeded in doing so prior to submission. The outstanding 

objections from other councils is evidence itself that the plan has not 

been prepared in compliance with the Duty. 

 

12. The PPG in paragraph ID; 9-019 foreshadows circumstances where a 

council is unwilling to cooperate with others in meeting unmet needs 

arising elsewhere. It notes that if they are unable to provide robust 

evidence to support a strategy that does not plan for the unmet 

requirements of another local planning authority they may fail the test of 

compliance with the duty to cooperate. The evidence provided to the 
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examination by the Council, which attempts to justify supply constraints 

which prevent the fair share of Coventry’s needs being meet in NBBC, 

falls very substantially short of being robust and its credibility is 

questioned, including by the other HMA councils. 

 

  


