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Matter 1 – Legal and Procedural Compliance 

1.0 Issue 1.3 Sustainability Appraisal 

Q.7 Has the Borough Plan been subject to appropriate Sustainability Appraisal? 

1.1 No. The SA has not adequately assessed the reasonable alternatives or shown that the proposals 

of the Plan are the most appropriate. The significance of this failure is high given the Plan fails 

to meet the full OAN for housing.  

1.2 The PPG sets out the requirements for SA based on the relevant legal framework1. The 2004 

Regulations set out the basis for Sustainability Appraisal (SA) of Plans with regulation 12(2) 

necessitating the assessment of reasonable alternatives in the context of the objectives and 

geographic scope of the Plan.  

1.3 The PPG sets out that the SA is to ensure that the proposals of the Plan are the most appropriate 

(PPG 11-001), given the potential effects of its policies on environmental, social and economic 

conditions and the requirements of the NPPF at paragraph 152. The PPG defines that reasonable 

alternatives should be considered at an early stage (ID11-017) and compared on a like-for-like 

basis at the same level of detail (ID11-018).  The PPG states reasonable alternatives should be: 

 Realistic and deliverable; 

 Sufficiently distinct to highlight different sustainability implications of each; and 

 Allow for meaningful comparison. 

1.4 The PPG (ID11-018) requires SA should outline why the chosen alternatives were selected and, 

once these are appraised, outline the reasons rejected options were not taken forward and the 

reasons for selecting the preferred approach.  

1.5 The High Court helpfully sets out the sequence2: 

1 “Reasonable alternatives” have to be identified, described and evaluated because, without 

this, there cannot be a proper environmental evaluation of the plan; 

2 “Reasonable alternatives” does not include all possible alternatives: the word “reasonable” 

imports an evaluative judgment as to what should be included; 

                                                             
1 The Environmental Assessment of Plans and Programmes Regulations 2004 (“SEA Regulations”) 
implement the requirements of the EU Strategic Environmental Assessment (SEA) Directive 
2 Paragraph 88 of R (Friends of the Earth England, Wales and Northern Ireland Ltd) v The Welsh Ministers 
[2015] EWHC 776 (Admin) 
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3 Where the process is iterative, and new information comes forward as a result of 

consultation, that might transform an option previously judged as a reasonable alternative 

into one that is judged not to be so, and vice versa;  

4 The authority should not seek to avoid its obligation to evaluate reasonable alternatives by 

improperly restricting the range of options it has identified; and 

5 The authority has an obligation to give outline reasons for selecting its preferred option 

over the reasonable alternatives. 

1.6 Our concerns are that: 

1 The SA process has not ever properly tested the option of meeting full OAN for the HMA 

(i.e. 14,060 dwellings 2011-2031) as, prior to concluding on the 13,374 figure in Policy DS4, 

the maximum level of growth tested was 10,040 homes (2011-2031)3.  

2 The only SA where alternative levels of growth (up to 8,600 homes 2010-2028) were 

considered was in February 20125 (prior to the NPPF), and also pre-dated the publication of 

the SHMA. Alternatives have not been tested since; the focus has instead been on assessing 

a ‘preferred’ target and then individual sites. The 2017 SA (Ref D6.1) bases its conclusion 

that the “increases in growth scenarios will have negative effects on the wider 

environment” on the 2012 SA6. Any ‘planning balance’ weighing environmental harm 

against social and economic benefits is out-of-date and was not revisited in light of the new 

evidence, which should have fed-back into new testing of previously-judged alternatives.  

3 The conclusion reached by the Council (“NBBC”) that it cannot meet full OAN appears to be 

based on an aggregated capacity from SHLAA site-by-site assessments (agnostic of the 

‘tilted balance’ and OAN), rather than through any SA appraisal. The 2017 SA asserts7 that 

meeting need will be “difficult to deliver” but this is unjustified 

4 The 2017 SA concludes that Policy DS4 (the 13,374 housing requirement) will have 

“generally significant positive effects … as it will meet the OAN for Nuneaton and 

Bedworth” but omits that it will not meet OAN in the HMA. Further, the scoring of Policy 

DS4 (pages 117-118) shows, for this level of growth: 

a Two double positives (“++”) 

b Four single positives (“+”) 

c Fourteen neutral scores (“0”) 

d One uncertain score (“?”) 

e One double negative (for soils) (“- -“) 

It is thus inconceivable that 13,374 is the tipping point beyond which a scale of adverse 

impacts will significantly and demonstrably outweigh the benefits of meeting full needs.  

                                                             
3 See Table 7 of the 2017 SA (CD D6.1) on page 69 
5 A 2012 version of the SA is referred to on page 62 of the 2017 SA (CD D6.1), but does not appear to be on 
the Examination website. However, there is a 2013 version of the SA (CD B6) which appears to contain the 
information referred to. The documents are assumed to be identical but it may be worth clarifying. 
6 Thus pre-dating the SHMA and the NPPF 
7 Page 70 of 2017 SA (CD D6.1) 
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Q.8 When was Sustainability Appraisal for the Publication Plan undertaken? Has 

Sustainability Appraisal informed the Plan and been available to decision makers 

in determining plan content or produced retrospectively? 

1.7 The Document Control8 of the 2017 SA states a ‘draft for client’ was issued on 22nd November 

2016, and a ‘Final version’ supplied on 16th January 2017 with a ‘Final submitted version’ dated 

19th January 2017. The Publication Plan was first publicly available on 17th January 2017 within 

papers for the Cabinet meeting of 25th January 2017.  Self-evidently, the ‘final’ SA was produced 

in parallel with the presentation of the Plan to Cabinet and cannot have determined its content.  

1.8 It is not clear in what form the 22nd November 2017 ‘draft for client’ SA was produced and how 

far this was a sufficient basis to determine Plan content. Nor is it clear when the Plan progressed 

to its determined content (and its conclusion that full OAN could not be met). The joint 

representations to the Borough Plan by the other HMA authorities9 refers to evidence that the 

emerging Plan would result in a shortfall of housing not being provided “until late 2016”, so it is 

likely this conclusion was reached well before the SA was finalised. The SHLAA is identified as a 

determinative document in the SA’s conclusions, but this is dated December 2016, so it is not 

clear that the SA draft in November 2016 had a robust basis for its conclusions on capacity.. 

Q.9 Has the methodology of assessing options (including reasonable alternatives) 

been consistently applied? Is there a clear audit trail, including the identification 

and removal of unreasonable options? 

1.9 No, as set out above under Q.7. The SA does not appear to have assessed options for meeting the 

full OAN of 14,060 dwellings. The maximum amount tested in terms of alternative options was 

8,600 dwellings in the period 2010-2028 at the Preferred Options stage. Higher levels of growth 

were tested at 10,800 (2006-2026) in the Issues and Options (based on the RSS target), at 

10,040 (2011-2031) in the Submission Draft (equivalent to growth 2006-2031 of 11,42910) and 

then the 13,374 figure (2011-2031) in the Publication Draft (equivalent to growth 2006-2031 of 

14,763), but none of these were considered against alternatives and in the context of up-to-date 

evidence on need11.  

1.10 Crucially, an option to deliver more than 13,374 dwellings has not been tested, so no meaningful 

comparison can be made with an option that would meet full OAN. The rejection of higher levels 

of growth appears to be based on a reference in the 2017 SA12 (Ref D6.1) to earlier versions of 

the SA showing increased growth scenarios having negative effects on the wider environment 

and it being difficult to deliver the full need of Coventry. But this is not borne out by the 

evidence and sits at odds with the SA appraisal of Policy DS4 (highlighted in para 1.6 point 4 on 

the previous page of this Matters Statement). It is illogical for the SA to suggest the Plan’s level 

of growth is a ‘tipping point’ for much greater negative impacts. There are further problems in 

                                                             
8 Inside front page 
9 Joint Representations from Coventry City Council, Warwick District Council, Rugby Borough Council, 
North Warwickshire Borough Council and Stratford on Avon District Council dated 13th March 2017, para 3 
10 Based on completions in the period 2006-2011. 
11 Evidence on need is clearly crucial to enable the contribution of these options to social and economic 
objectives to be properly assessed 
12 At para 4.1.32 
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terms of how individual sites have been appraised, with the SA providing no conclusion on why 

sites have been rejected13.  

1.11 The SA does not provide adequate reasons to explain why the 13,374 dwelling ‘option’ in the 

Plan is to be preferred to a higher level of growth meeting full OAN. 

Q.10 Does Sustainability Appraisal adequately deal with the issue of air quality? 

Should there be specific policy content and related monitoring/mitigation on air 

quality in the Plan? 

1.12 No, it does not. As noted above, alternative levels of growth have not been tested, so it is not 

possible to draw air quality conclusions about ‘in combination’ effects at higher levels of growth 

than the Plan’s proposals, or different combinations of sites. The SA shows sites score differently 

against air quality and it does not appear that a transport assessment (based on different spatial 

combinations of sites) has informed its conclusions.  

2.0 Issue 1.6 Duty to Cooperate 

Q.15 Has the Duty to Cooperate under sections 22(5)(c) and 33A of the 2004 Act 

and regulation 4 of the 2012 Regulations been complied with, having regard to 

relevant national policy and guidance? 

2.1 Greenlight Developments considers that, unfortunately, there are potential reasons to believe 

the Duty to Cooperate (DtC) has not been complied with. There can be no doubt there is a 

failure against the policy test, specifically with regard to the soundness of the Plan; a signal for 

this being the extant objections from other HMA authorities, the flaws in the SA, Green Belt 

review and SHLAA, and failure to demonstrate why NBBC is not meeting full OAN. 

2.2 In terms of the legal test, although there is a considerable amount of policy and guidance on the 

DtC (notably in the PPG), this is pursuant to the statutory provisions, namely s.33A of the 2004 

Act.  

Legal Framework 

2.3 The legal framework for assessing compliance with the DtC is succinctly laid out in paragraphs 

34–42 of the Judgment of the High Court in St Albans15, which establishes that the DtC: 

 Relates to engagement that is constructive, active and ongoing; 

 Relates to preparation of development plan documents relating to a strategic matter defined 

as including sustainable development or use of land with a significant impact on at least two 

planning areas; 

 Involves having regard to the guidance issued by the Secretary of State on how the duty is to 

be complied with, notably the NPPF in paragraphs 47, 156, 178, 181, and 18216.  

                                                             
13 See para 4.1.58 which states that the SA does not rank or prioritise sites but presents positive or negative 
considerations for each site. This fails to provide the basis for a decision on the selection or rejection of sites. 
These issues are explored further in our Matter 2 Statement. 
15 St Albans City And District Council, R (On the Application Of) v Secretary of State for Communities and 
Local Government [2017] EWHC 1751 (Admin) (12 July 2017)   
16 This includes the clear position at para 181 that: “Cooperation should be a continuing process of 
engagement from initial thinking through to implementation resulting in a final position where plans are 
in place to provide the land … necessary to support current and projected future levels of development” 
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 Must be tested by arriving at “a planning judgement … [that] involves not a mechanistic 

acceptance of all documents submitted by the plan-making authority but a rigorous 

examination of those documents and the evidence received.”17 

2.4 Whilst the DtC is not a “duty to agree… local planning authorities should make every effort to 

secure the necessary cooperation on strategic cross boundary matters before they submit their 

Local Plans for examination” 19. The PPG also states that Inspectors testing the DtC will “assess 

the outcomes of cooperation.” 

2.5 St Albans makes clear (para 51) that the DtC means that “once there is disagreement, I would 

add even fundamental disagreement, that is not the end of the DtC, especially in an area such 

as housing markets and housing need … The DtC … means active and on-going even when 

discussions seem to have hit the buffers”. 

2.6 Finally, Samuel Smith vs Selby DC20 confirms21 that DtC must be tested based on the plan-

making process under s.19, namely the preparation of the plan for submission for examination. 

Any failure cannot be remedied by work post-submission, for example during the examination 

or to produce Main Modifications.  

Assessment 

2.7 The failure of the Plan to meet full OAN (including Coventry’s unmet need), and in particular to 

produce effective evidence to justify why it is not doing so is of itself an indicator of potential 

DtC failure. The representations from the other HMA authorities highlights that NBBC failed to 

sign the MOU and did not share any evidence to indicate the level of shortfall until 17th January 

2017 when it had already produced its Plan and completed its SA. Whilst it engaged with its 

neighbours subsequently, it does not appear that it did so with a view to constructive or active 

engagement or to revise its evidence so that the unmet need from Coventry could be met or to 

better demonstrate to its neighbours why it believes it could not do so.  

Q.16 Does the lack of agreement to date between NBBC and other local planning 

authorities within the Housing Market Area (HMA) regarding the capacity to 

accommodate the shortfall arising from Coventry in full qualify as a failure in the 

duty to cooperate? 

2.8 It is the reasons for lack of agreement (indicating a lack of constructive and active engagement) 

rather than disagreement per se that suggests the DtC may have been failed. In particular22: 

 Unlike the five other Councils, NBBC did not sign the MOU due to a need for more time to 

undertake work, despite having been preparing its Plan since 2009; 

                                                                                                                                                                                                          
And in respect of the test of soundness (para 182) that plans should be positively prepared: “The plan should 
be prepared based on a strategy which seeks to meet objectively assessed development … requirements, 
including unmet requirements from neighbouring authorities where it is reasonable to do so, and 
consistent with achieving sustainable development” 
17 An extract from the Judgment in Central Bedfordshire Council, R (on the application Of) v Secretary of 
State for Communities and Local Government [2015] EWHC 21671 (Admin) 
19 A point made clear in the PPG (ID: 9-001) 
20 Samual Smith Old Brewery (Tadcaster) v Selby District Council [2015] EWCA Civ 1107 
21 See Para 40 
22 Based on  the Joint Representations from Coventry City Council, Warwick District Council, Rugby Borough 
Council, North Warwickshire Borough Council and Stratford on Avon District Council dated 13th March 2017 
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 NBBC did not share evidence purporting to justify its approach until after producing the 

Plan for consultation 

 The HMA authorities – like Greenlight Developments – have significant concerns about the 

justification for NBBC’s approach to meeting (or not meeting) needs; and 

 NBBC failed to respond constructively to feedback and concerns from the HMA authorities. 

Q.17 What dialogue has there been with other HMA authorities between close of 

the ‘Publication’ consultation on 13 March 2017 and submission of the Plan on 6 

June 2017? 

2.9 The Council has set out its communication with the HMA authorities between January and July 

2017 in NBBC/08. This appears to have resulted in the authorities expressing concerns about 

use of the SHLAA and Green Belt Study to establish whether the OAN can be met. The dialogue 

published indicates potential failure to demonstrate constructive engagement by NBBC or 

suggest it has sought to resolve the issues. 

Q.18 Have Plan examinations elsewhere in the HMA identified increased 

capacities to reduce the need to re-distribute unmet housing need within other 

HMA authorities? 

2.10 Of the HMA authorities with Plans adopted, Stratford-on-Avon has a requirement of 14,600 

dwellings (or 730dpa) against the MOU requirement of 13,180 (659dpa). However, this was 

based on an increase in the District’s OAN based on local OAN evidence23, and must also be 

considered in the context of its Plan’s acknowledgement of Birmingham’s unmet need; it was 

not based on meeting additional need from Coventry. Warwick has had its Plan approved by the 

Inspector with a requirement for 16,776 dwellings for 2011-29, an annual rate this is aligned 

with its MOU requirement up to 2031. The Inspector established that Warwick should not be 

expected to help meet NBBC’s portion of Coventry’s unmet need24. 

2.11 Rugby’s submitted Plan matches its MOU requirement, while North Warwickshire’s draft Plan 

(yet to be submitted), is intended to meet the MOU requirement. 

2.12 So, although Stratford-on-Avon has adopted a requirement above that in the MOU, this does not 

mean that the requirement for NBBC should be reduced. In that case, the additional housing is 

meeting increased local needs and objectives. Further, the distribution of unmet need was 

established using the functional relationship each authority has with Coventry and principle that 

housing should be located where it would be most appropriate for those living and working in 

Coventry, having established its need cannot be met within its boundaries25.  

                                                             
23 The Stratford-on-Avon local evidence on OAN augmented the Coventry and Warwickshire SHMA. This 
approach, looking at a smaller market within an HMA is consistent with the PPG at ID: 2a-008 
24 Inspector’s report on the Warwick District Local Plan, 28 July 2017, para 78 (CD OTH/11) 
25 See NBBC’s Background Paper on Housing and Employment Needs (July 2017) (CD NBBC/03) pg 4/5 inc. 
Table 3 

https://www.nuneatonandbedworth.gov.uk/downloads/file/1919/oth11_-_report_on_the_examination_of_the_warwick_district_local_plan_28_july_2017_-_kevin_ward_ba_hons_mrtpi_planning_inspector
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Q.19 Nuneaton and Bedworth Borough Council did not sign the 2015 MOU citing 

capacity issues in terms of meeting all of the assigned share of unmet housing need 

from Coventry (4,020 units). This position was maintained during the 2017 

Publication stage for the Borough Plan although the submitted Plan provides for 

2,330 dwellings from Coventry. Is the timing of the Council’s position regarding its 

assessment of capacity the nub of the Duty to Cooperate issue within the HMA? 

Given the size and nature of the Borough is the capacity issue understandable? 

2.13 NBBC continues to state it cannot meet the full unmet need and has not signed any agreement. 

Its argument appears to be one of capacity of identified sites. However, the SHLAA (2016) has 

incorrectly rejected sites and Greenlight Developments considers this – and other flaws – means 

the capacity for housing in NBBC could be higher if the SHLAA, Green Belt Review and SA were 

revisited in line with the PPG.   

Q.22 Is there a review mechanism for the MOUs if the OAN across the HMA cannot 

be met through the current round of Local Plans? 

2.14 Clause 4 of the MOU provides that there shall be an ‘early review’ if NBBC’s SHLAA indicates 

that the housing requirement cannot be met in full. However, the MOU does not make an 

allowance for the possibility of the other authorities being unable to meet the requirement.  

Q.23 Is the SHLAA for Nuneaton & Bedworth Borough broadly consistent with the 

2015 joint methodology agreed by all authorities within the Housing Market Area 

(HMA)? 

2.15 NBBC’s SHLAA is not consistent with the 2015 joint methodology as in practice it fails to purely 

establish “whether a site could be developed; not whether it should be developed”. It rejects a 

number of sites on insufficient grounds such as issues of access, infrastructure and viability 

where there is no concrete evidence these issues could not be resolved or mitigated over the Plan 

period. 

2.16 Furthermore, having failed to find enough sites to meet the full OAN of 14,060 dwellings, NBBC 

has not revisited its site/broad location assessment to find more sites as is set out in the joint 

methodology. This is a fundamental shortcoming as it demonstrates the Plan has not been 

positively prepared and thus not sound.  

Q.24 Submissions have been made that housing site capacity in the SHLAA could 

be increased when applying the joint SHLAA methodology. Is that a fair 

assessment? Has any additional work been undertaken to review site capacity? 

Does the joint methodology allow for local flexibility on site assessment matters? 

2.17 The capacity set out in the joint methodology (2015) suggests NBBC should use apply 30- 

50dpha based on a net developable area of 75% in urban areas and 35-40dpha based on a net 

developable area of 65% for greenfield sites outside urban areas. However, the capacity figures 

in NBBC’s SHLAA (2016) are based on significantly higher capacities for sites which are on 

previously developed land and greenfield sites under 4ha. Sites larger than 4ha are based on 

smaller capacities than the joint methodology. The majority of NBBC’s supply consists of 

strategic allocations (and thus sites of over 4ha), so theoretically there may be scope to increase 

their capacity; however densities of larger sites must involve a site-by-site assessment based on 

the circumstances in each location. This must also sit alongside a proper consideration of lead-

in times and build rates; it may be that the physical capacity of a larger site cannot not be 

realised within the Plan period, even if it is higher than currently estimated.  
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2.18 It does not appear that additional work has been done to review site capacity, but this should be 

done to provide more realistic SHLAA assumptions alongside more consideration of lead-in 

times and build rates for the trajectory. This is important because some sites, particularly those 

that are smaller and non-strategic allocations in the Plan have unrealistic capacities26. 

2.19 The joint methodology does allow for flexibility on site capacity by expressing that density 

assumptions will be reviewed to take into account the most recent monitoring data. However it 

also sets out that the planning authority should evidence the work underpinning the site 

capacities used and NBBC has failed to do that. In terms of flexibility for other site assessment 

matters, this appears to be acceptable in the joint methodology. 

Q.25 Is there agreement that the joint approach to Green Belt (the 2015 LUC 

Study) is being consistently applied at Plan level across the HMA including 

Nuneaton & Bedworth? Are authorities pursuing separate review work to 

demonstrate Green Belt changes (removal and/or addition of land)? In particular, 

is there agreement on the consistency of approach where the Green Belt 

designation crosses the Nuneaton & Bedworth Borough and Coventry City 

administrative boundaries? 

2.20 The Council is relying on the 2015 Joint Green Belt Study. Greenlight Developments has 

concerns over the approach in the Green Belt Study, notably: 

 The size of land parcels are excessive, which means the contribution to Green Belt purposes 

of potential smaller sites (particularly on urban edges) for release is over-stated; 

 Methodological concerns about how the criteria for assessing purposes have been applied 

with respect to specific parcels. For example: 

a How sprawl has been assessed with regard to ‘ribbon development’ and ‘openness’ 

b The purpose “to prevent neighbouring towns from merging into one another” has been 

incorrectly applied to coalescence of villages 

 A failure to apply the tests in paragraphs 84 and 85 of the Framework to the review of Green 

Belt boundaries in the Plan. 

2.21 More generally, it is not always clear how the assessment of the sites in the SHLAA and SA 

relates to the Green Belt review. 

Wordcount: 2,923 

                                                             
26 For example, St Marys Depot and Stockingford Sports and Social Club (see Appendix 1 as appended to the 
Matter 3 statement). 


